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Welcome  to  Legal  Studies  3040.  We  hope  you  enjoy  your  study 
of  Negligence. 
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Elements  of  Negligence 
Breach  of  Duty  of  Care 
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Defences  to  Negligence 
Special  Types  of  Liability 
Being  in  Civil  Court 
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Law- Related  Careers  ' 
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Section  2:  Damages,  Defences,  and  Special  Liabilities 

Lesson  1:  Damages 

Lesson  2:  Defences  to  Negligence  

Lesson  3:  Special  Types  of  Liability  

Section  2 Conclusion  


Section  3:  Procedures,  Issues,  and  Careers 

Lesson  1:  Civil  Court  Structure  and  Procedures 

Lesson  2:  Preparing  Documents  for  Small  Claims  Court 

Lesson  3:  Challenging  Issues 

Lesson  4:  A Law  Career  for  You? 

Section  3 Conclusion 


Legal  Studies  is  one  of  the  22  strands  of  Career  and  Technology  Studies  designed  for  Alberta  secondary 
students.  The  optional  CTS  program  will  provide  you  with  opportunities  to 


investigate  career  options  and  make  effective  career  choices 
use  technology  effectively  and  efficiently  , 
apply  and  reinforce  concepts  you  learned  in  other  courses 
prepare  you  for  entry  into  the  workplace  or*  further  learning 


The  strands  in  Career  and  Technology  Studies  are  designed  to  stand  alone  or  be  integrated  with  other 
strands  or  school  courses  to  meet  your  learning  needs.  ^ 

■■  ■■■■  - ""  ■ ■ ■ 

CTS  has  a number  of  basic  competencies  (knowledge,  skills,  and  attitudes)  that  will  be  identified 


throughout  by  these  icons: 


Sipiiliiiiiipwillili 


Careers:  Identify  appropriate 
career  linkages  within  the  strand 
being  studied. 


Lommunication:  Ettectively 
present  concise  written,  visual, 
and  oral  communications. 


Ethics:  Make  judgements  about 
whether  behaviour  is  right  or 
wrong  on  personal,  community, 
and  global  levels. 


Technology:  Effectively  use 
technology  when  required. 


Innovation:  Recognize 
opportunities  and  problems,  and 
identify  and  suggest  new  ideas. 


Task  Management:  Demonstrate 
an  ability  to  locate  and  use  resources 
and  an  ability  to  use  time  effectively.  I 


- ■ 


Teamwork:  Work  towards  goals 
co-operatively,  collaboratively,  or 
independently,  and  acknowledge 
the  opinions  of  others. 


Safety:  Assess  potential  risks,  and 
follow  personal  and  environmental 
safety  procedures. 


These  basic  competencies  build  skills  that  are  useful  in  a broad  range  of  lifetime  endeavours. 

The  eight  icons  described  above  indicate  to  you  that  a basic  competency  has  been  identified  in  a lesson.:  - 
Note,  however,  that  some  of  these  competencies  might  relate  more  to  one  strand  than  another,  so  it  migl 
be  that  not  all  icons  vyfill  appear  in  this  particular  course^w . 


Note  carefully  that  CTS  courses  are  competency  based;  yop  must,  therefore. 


complete  each  componei 
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Excited  about  her  unexpected  promotion  at  work, 
Taylor  races  into  her  house  to  share  the  news; 
but  in  her  excitement,  she  leaves  her  standard-shift 
car  in  neutral  and  neglects  to  apply  the  parking  brake. 
Imagine  her  shock  minutes  later  when  she  glances 
out  the  window  to  discover  that  her  car  has  rolled 

slope  of  her  driveway,  across  the  street,  ; 
and  through  her  neighbour's  beautiful  picket  fence,  1 
isive  new  lattice  arbour,  and  prize-winning  rose 
Even  though  Mrs.  Taylor  never  meant  to  hurt 
anything  or  anyone,  she  could  face  a court  appearance 
and  her  neighbour  can't  work  things  out 
between  them.  Her  behaviour  was  negligent.  What 
does  this  mean?  ; 

you'll  explore  the  meaning  of  negligence 
and  the  difference  between  negligent  behaviour  and 
criminal  behaviour.  You'll  also  investigate  how  you 
could  go  about  taking  legal  action  against  people  who' 
have  caused  you  harm  by  their  negligent  behaviour,  i 
Negligence  is  an  area  of  law  that  can  involve  anyone  ; 
at  anytime.  You  should  find  this  to  be  an  interesting— 
and  perhaps  a useful — course.  t 
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Assessment  and  Feedback 

[ This  course  is  worth  one  credit  and  Is  comprised  of  three  sections.  Within  each  section,  your  work  is 
[grouped  into  lessons.  Within  the  lessons,  there  are  readings,  explanations,  and  questions  for  you  to  work 
[through.  Youll  correct  your  work  yourself  using  the  suggested  answers  that  follow  each  lesson.  These 
suggested  answers  will  provide  you  with  immediate  feedback  on  your  progress. 

^Accompanying  this  Student  Module  Booklet  are  two  Assignment  Booklets.  Youll  be  referred  to  the 
assignments  in  these  booklets  from  time  to  time  as  you  work  through  the  course^-frequently  at  the  end  of  a 
section.  Your  work  in  these  booklets  mill  be  submitted  to  your  teacher  for  assessment,  and  at  least  a portion 
nf  your  grade  mill  be  based  on  them.  The  m.ark  distribution  is  as  follom^s: 

Section  1 Assignment  29  marks 

Section  2 Assignment  34  marks 

Section  3 Assignment  37  marks 

' TOTAL  100  marks 

iBe  sure  to  check  with  your  teacher  if  this  mark  allocation  is  valid  for  you.  Some  teachers  like  to  include 
[other  revlem^s  and  assignments. 

[In  addition  to  your  assignments,  you  will  likely  be  required  to  complete  a final  test.  The  weighting  for  this 
final  test  will  be  determined  by  your  teacher. 


Resources 

In  order  to  complete  Legal  Studies  3040,  youTl  need  the  following  resources: 

j • the  course  textbook,  All  About  Law,  fifth  edition,  by  Gibson,  Murphy,  Jarman,  and  Grant 
; (Thomson/Nelson  Canada,  2003) 

• a notebook  or  binder  in  which  to  respond  to  questions  asked  in  this  Student  Module  Booklet 

.You  should  have  access  to  a computer  and  complete  your  assignments  mith  a word-processing  application 
wherever  possible.  As  well,  if  at  all  possible  you  should  arrange  to  have  access  to  the  Internet.  Though  it 
iwon't  be  mandatory,  some  Going  Further  activities  may  direct  you  to  watch  a live  or  recorded  television 
show. 

LearnAlberta.ca 

LearnAlberta.ca  is  a protected  digital  learning  environment  for  Albertans.  This  Alberta  Education  portal, 
found  at  http://www.leamalberta.ca,  is  a place  m^here  you  can  support  your  learning  by  accessing 
resources  for  projects,  homework,  help,  review,  or  study. 

Tor  example,  LearnAlberta.ca  contains  a large  Online  Reference  Centre  that  includes  multimedia 
encyclopedias,  journals,  newspapers,  transcripts,  images,  maps,  and  more.  The  National  Geographic  site 
contains  many  current  video  dips  that  have  been  indexed  for  Alberta  Programs  of  Study.  The  content 
is  organized  by  grade  level,  subject,  and  curriculum  objective.  Use  the  search  engine  to  quickly  find  key 
concepts.  Check  this  site  often  as  new  interactive  multimedia  segments  are  being  added  all  the  time. 

If  you  find  a password  is  required,  contact  your  teacher  or  school  to  get  one.  No  fee  is  required. 


jCareer  and  Technology  Studies 
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Visual  Cues 


As  well  as  the  CTS  basic-competency  visual  cues  presented  earlier,  from  time  to  time  you  may  encounter  the 
following  cues  or  icons  in  the  margin  of  this  Student  Module  Booklet.  Be  sure  you  understand  what  they're 
prompting  you  to  do. 


Remember  that  any  website  address  given  in  this  course  is  subject  to  change. 


Strategies  for  Completing  This  Course 

Organize  your  materials  and  work  area  before  you  begin.  Be  sure  that  you  have  everything  that  you  need. 
You  should  also  have  a quiet  area  in  which  to  work,  away  from  distractions.  Create  a schedule  for  yourself, 
and  display  it  as  a reminder. 

Because  one  of  the  basic  competencies  of  the  CTS  program  involves  skills  in  working  with  others,  you're 
encouraged  to  work  with  a partner  throughout  the  course  if  possible.  Your  partner  can  be  a friend, 
classmate,  or  family  member.  You  don't  need  to  work  with  the  same  partner  all  of  the  time.  If  you  can't 
work  with  a regular  partner,  it  would  help  if  there  were  someone-— a family  member  perhaps— with  whom 
you  can  work  from  time  to  time. 

The  Going  Further  boxes  that  you'll  encounter  in  the  Student  Module  Booklet  signal  optional  enrichment 
material.  Going  Further  provides  opportunities  for  you  to  investigate  or  research  a topic  or  concept  that 
you've  explored  in  the  lesson  and  that  particularly  interests  you.  Going  Further  may  also  give  you  a 
chance  to  apply  your  knowledge  and  skills  in  a practical  way.  You're  encouraged  to  read  the  Going  Further 
suggestions  and  to  attempt  these  enrichment  activities  whenever  possible. 

To  achieve  success  in  this  course,  be  sure  to  read  all  the  directions  carefully;  work  slowly  and  systematically 
through  the  material  in  the  Student  Module  Booklet.  This  approach  will  ensure  that  you're  prepared  for 
your  assignments.  Try  to  set  realistic  goals  for  yourself  each  day  and  each  week  so  that  you'll  complete  the 
course  in  a reasonable  time.  Do  your  assignments  regularly,  and  don't  forget  to  review  and  proofread  your 
work  before  sending  it  to  your  teacher.  Careful  work  habits  will  greatly  increase  your  chances  for  success  in 
Legal  Studies  3040. 
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lat  Is  Negligence? 


Carlos  is  practising  his  soccer  moves  in  a field  near  his  home  when  he  steps  on  a 
board  covering  an  old  well.  The  board  breaks  and  Carlos  falls  into  the  well,  breaking 
his  leg  and  injuring  his  back.  He's  unable  to  play  soccer  for  the  rest  of  the  season.  As 
a result  of  this  he  doesn't  win  a scholarship  to  university.  What  can  Carlos  do?  Was 
this  accident  preventable?  Who's  responsible?  Can  Carlos  be  compensated  for  his  lost 
scholarship?  For  his  possibly  ruined  soccer  career?  If  so,  who  will  determine  how  much 
the  compensation  should  be? 

Questions  like  these  are  part  of  the  area  of  law  known  as  negligence.  In  negligence  cases 
the  courts  listen  to  the  evidence  and  then  have  to  decide  who  was  responsible  for  what 
happened.  If  the  owner  of  the  property  is  found  to  be  responsible  for  Carlos's  injury,  the 
court  then  has  to  decide  how  Carlos  can  be  compensated. 

After  completing  this  section  you  should  be  able  to  list  and  describe  the  elements  that 
make  up  the  legal  concept  of  negligence  and  define  some  of  the  principal  terms  relating 
to  this  area  of  law.  You  should  also  be  able  to  analyze  a case  study  based  on  those  terms. 


Section  l What  is  Negligence? 
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Lesson  1:  Negligence- 


In  the  introduction  to  this  section  you  were  told  about  Carlos  and  how  he  injured 
himself  by  falling  through  a rotten  board  that  covered  an  old  well.  Carlos  was  counting 
on  a soccer  scholarship  to  pay  for  his  university  education,  but  after  the  accident  he 
couldn't  compete  for  it. 


1.  Before  continuing,  what  are  your  viewpoints  on  what  happened  to  Carlos?  Try 
answering  the  following  questions. 


a.  Should  the  owner  of  the  well  be  required  to  compensate  Carlos?  Explain  your 
reasons. 

b.  What  if  Carlos  were  trespassing  on  the  property?  Would  the  owner  still  be  legall) 
responsible  for  the  accident?  Why  or  why  not? 

c.  If  you  feel  the  owner  should  compensate  Carlos,  exactly  what  should  the 
compensation  be  for?  Medical  expenses?  Pain  and  suffering?  A missed 
opportunity  to  compete  for  a scholarship?  Anything  else? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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negligence: 

the  failure  of 
one  party  to  use 
reasonable  care 
that  results  in  an 
injury  or  loss  to 
one  or  more  other 
parties 


plaintiff:  the  party 
bringing  a legal 
action  against 
another  party  in 
civil  court 

defendant:  the 

party  being  sued 
in  a civil  court 
case;  the  party 
charged  in  a 
criminal  case 


The  preceding  questions  should  have  got  you  thinking  a bit  about  the  area  of  law 
known  as  negligence.  In  the  legal  world,  negligence  is  simply  careless  behaviour  on  the 
part  of  one  person  that  causes  injury  or  suffering  to  another  person.  Of  course,  right 
away  the  question  arises  as  to  what  is  and  what  isn't  careless  behaviour.  Was  the  owner 
of  the  well  Carlos  fell  into  careless  in  letting  the  wood  rot?  Was  Mrs.  Taylor,  whom  you 
met  in  the  Legal  Studies  3040  Overview,  guilty  of  negligence  when  she  left  her  car  in 
neutral? 

Here's  another  situation  to  think  about.  This  actual  event  went  to  court: 

A group  of  people  were  playing  cricket.  One  of  the  players  hit  the  ball  over  a wall  surrounding 
the  cricket  field  onto  an  adjoining  side  street  where  it  struck  a passer-by,  the  plaintiff  in  this 
case.  The  passer-by  sued  the  cricket  players  (who  thereby  became  the  defendants  in  this 
case)  for  his  injuries  and  argued  that  it  was  careless,  or  negligent,  to  play  a cricket  match 
under  conditions  whereby  it  was  possible  for  a ball  to  be  hit  over  the  wall  of  the  field  and 
into  the  street.  The  evidence  revealed  that  this  had  happened  only  five  or  six  times  in  the 
history  of  the  cricket  field  and  that  in  the  vast  majority  of  instances  a bail  could  not  be  hit 
out  of  the  cricket  grounds. 

The  plaintiff  argued  that  so  long  as  the  defendants  knew  that  it  was  actually  possible  to  hit 
a ball  out  of  the  grounds,  they  should  have  taken  steps  to  prevent  this  from  happening. 
The  defendants  argued  that  this  was  extending  the  law  of  liability  too  far.  Negligence,  they 
argued,  was  primarily  a test  of  what  a reasonable  or  prudent  person  might  do  to  protect 
the  safety  of  others.  They  argued  that  in  the  circumstances  it  was  unreasonable  to  take 
extraordinary  precautions  when,  in  the  period  of  a number  of  years,  only  five  or  six  balls 
had  ever  been  hit  out  of  the  cricket  grounds. 


2.  If  you  had  been  the  judge  in  this  case,  in  whose  favour  would  you  have  decided  the 
matter?  Give  your  reasons. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson| 
and  compare  your  answer  with  the  one  given  there. 


Negligence  is  an  area  of  law  that  people  can  suddenly 
find  themselves  involved  in  at  any  time.  Most  people 
don't  engage  in  criminal  activity;  or  if  they  do,  it's 
because  they  choose  to.  Similarly,  if  people  break 
contracts  or  speed  on  the  highway,  they  normally  do 
it  knowingly  and  with  the  awareness  that  there  could 
well  be  legal  consequences. 

By  contrast,  a simple  failure  to  clean  an  icy  walkway, 
to  repair  a rotten  board,  or  to  chop  down  a dead 
tree  can  result  in  a person's  being  taken  to  court  by 
anyone  injured  by  the  failure.  It's  very  important  to  be 
aware  of  the  legal  implication  in  negligent  behaviour; 
ignorance  of  this  sort  of  thing  might  someday  cost 
you  a good  deal  of  money. 


( SECTION  1 : What  Is  Negligence? 


13 


civil  law:  the  area 
of  law  dealing 
with  individuals' 
relations  with 
each  other 

Crown 

prosecutor:  the 

prosecutor  in  a 
criminal  case 

tort:  a civil  wrong 
other  than  a 
breach  of  contract 


The  law  of  negligence  is  part  of  a broader  area  of  law  known  as  tort  law,  which  is  part  of 
an  even  broader  area  known  as  civil  law.  Civil  law  is  simply  that  area  of  law  governing 
people's  relations  with  each  other.  It  doesn't  involve  public  authorities  like  the  police. 
For  instance,  if  you  trespass  on  a person's  private  property  or  break  a contract  with 
someone,  that  person  can  take  you  to  court  to  be  compensated.  This  is  an  example  of 
civil  law  at  work.  By  contrast,  if  you  commit  a criminal  offence,  it's  the  authorities  of 
the  government — the  police,  a Crown  prosecutor,  and  so  on — who  will  take  action 
against  you. 

Civil  law  is  divided  into  several  areas.  Tort  law  is  that  part  of  civil  law  dealing  with 
wrongs  committed  by  one  person  against  another  that  don't  involve  breaking  contracts. 


So  if  1 trespass  on  your 
property  or  punch  you  in  the 
nose,  Tve  committed  a tort? 


That’s  right.  If  you  slander  me  in 
public,  or  if  your  carelessly  parked  car 
rolls  down  your  driveway  and  through 
my  prized  petunia  bed,  you’ve  also 
committed  a tort.  In  any  of  these 
cases,  I can  bring  legal  action  against 
you  for  compensation. J 


Finally,  tort  law  can  be  divided  into  two  parts:  deliberate  torts,  such  as  assault,  battery, 
false  imprisonment,  and  slander;  and  unintentional  torts — in  other  words,  wrongs 
committed  due  to  negligence.  It's  this  second  area  of  tort  law  you'll  be  looking  at  in  this 
course. 

In  case  all  this  information  is  confusing,  the  following  diagram  may  help. 


Pi'"- 


CIVIL  LAW 


1 


Intentional  Torts  Negligence 
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For  a bit  more  clarification,  open  your  textbook  to  page  311  and  read  sections 
"11.1:  Introduction"  and  "11.2:  Crimes  and  Torts"  (ending  on  page  314).  Then  flip  to 
page  338  and  read  sections  "12.1:  Introduction"  and  "12.2:  Negligence  and  Intent" 
(ending  on  page  339).  Then  answer  the  questions  that  follow. 

3.  Identify  which  of  the  following  legal  wrongs  fall  into  the  area  of  civil  law. 


a.  A thief  robs  a bank. 


b.  A drunk  driver  is  caught  in  a checkstop. 

c.  A drug  pusher  tries  to  sell  drugs  in  a schoolyard. 

d.  A company  that  contracted  to  supply  food  and  beverages  at  a banquet  fails  to 
live  up  to  its  agreement. 

4.  Now  identify  which  of  the  following  civil  wrongs  is  a tort. 

a.  A tenant  breaks  her  lease  with  her  landlord. 

b.  A person  agrees  to  sell  a friend  a car  for  $4000  and 
then  changes  his  mind. 

c.  A magazine  writer  writes  lies  about  a movie  star's 
love  life. 

d.  A company  manufactures  a soft  drink  that  ends  up 
making  people  seriously  ill. 

5.  Finally,  identify  which  of  the  following  torts  fall  into  the 

area  of  negligence. 

a.  A window  cleaner  accidentally  drops  a bucket  from 
his  platform,  severely  injuring  a passer-by. 

b.  A group  of  hunters,  told  by  a farmer  that  they  can't  hunt  on  his  land,  go  onto  it 
anyway. 

c.  A surgeon  accidentally  amputates  a patient's  left  leg  instead  of  her  right  leg. 

d.  A jealous  husband  locks  his  wife  in  the  basement  for  three  days. 


... .........  . 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there, 


And  that's  your  introductory  overview  of  the  area  of  law  known  as  negligence.  Have 
you  ever  been  guilty  of  injuring  anyone  because  of  your  own  negligent  behaviour?  You 
probably  have,  but  it  may  not  have  been  very  serious.  Of  course,  sometimes  a person's 
negligence  can  cause  horrific  injuries  to  another — injuries  that  can  cost  the  negligent 
party  a great  deal  of  money  in  a lawsuit.  For  this  reason  you  should  learn  what  you  can 
about  this  important  area  of  tort  law. 
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Going  Further 


Examine  your  activities  and  those  of  your  friends.  Are  there  any  activities  that  you  consider 
risky  but  undertake  nonetheless?  Would  anyone  be  liable  if  you  were  injured?  Would  you  be 
liable  if  you  injured  another  person? 


Suggested  Answers 

1.  The  purpose  of  these  questions  is  to  get  you  thinking  about  some  of  the  issues  in  negligence  law. 
YouTl  be  in  a better  position  to  answer  them  when  you've  finished  Section  1.  In  the  meantime,  read 
the  answers  that  follow. 

a.  Answers  will  vary.  If  Carlos  can  establish  that  his  accident  occurred  because  the  owner  of  the 
well  was  negligent,  it's  likely  the  owner  will  have  to  compensate  him.  You'll  be  learning  in  this 
section  what's  necessary  to  establish  negligence. 

b.  Again,  answers  will  vary.  If  the  well  was  in  a readily  accessible  spot  where  it  was  foreseeable  that 
people  would  likely  go,  the  owner  would  probably  still  be  held  liable. 

c.  Answers  will  vary.  This  is  difficult,  isn't  it?  As  you'll  discover,  the  key  question  here  is  what 
losses  were  reasonably  foreseeable  for  someone  falling  down  the  well.  It's  certainly  foreseeable 
that  Carlos  would  be  hurt,  but  is  it  foreseeable  that  he  would  lose  out  on  a chance  for  a soccer 
scholarship? 

2.  Answers  will  vary.  In  this  actual  case  the  court  sided  with  the  defendants,  ruling  that  carelessness 
isn't  a matter  of  protecting  a person  from  extraordinary  events.  People  can  be  held  responsible  only 
for  events  that  a reasonably  prudent  person  could  have  foreseen. 

3.  Only  situation  d.  falls  into  the  area  of  civil  law.  In  the  first  three  situations,  the  public  authorities 
will  prosecute  the  wrongdoers. 

4.  Situations  c.  and  d.  are  torts.  The  first  two  have  to  do  with  breaking  contracts. 

5.  Situations  a.  and  c.  fall  into  the  area  of  negligence.  Situations  b.  and  d.  involve  deliberate  torts. 
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duty  of  care:  a 

responsibility  not 
to  cause  harm  to 
others 

reasonable 
person:  a 

fictional  person 
whose  standard 
of  behaviour  is 
used  by  the  courts 
to  determine  if 
negligence  has 
occurred 

liability:  legal 
responsibility  for 
harm  to  others 

standard  of  care: 

the  degree  of 
caution  used  by  a 
reasonable  person 
in  doing  things 
that  might  create  a 
risk  for  others 


In  Lesson  1 you  were  asked  to  think  about  what  does  and  what  doesn't  constitute 
negligent  behaviour.  When  lawyers  talk  about  negligence,  they  speak  of  the  elements 
that  have  to  be  present  in  any  act— or  any  failure  to  act — that  make  it  negligent 
behaviour  for  which  the  person  involved  may  be  held  liable. 


The  short  excerpt  that  follows  is  from  the  magazine  LawNow.  It  briefly  explains  the  four 
basic  elements  that  must  be  present  in  negligence. 


The  law  says  how  we  ought  to  behave  towards 
others  when  we  owe  them  a duty  of  care;  that 
is,  when  we  can  reasonably  foresee  that  they 
will  be  affected  by  our  actions . . . . 

This  duty,  in  turn,  dictates  that  a person  must 
behave  in  a certain  way.  The  law  doesn’t  say 
that  a person  has  to  be  perfect,  only  that  a 
person  has  to  meet  a reasonable  standard 
of  behaviour— in  other  words,  behave  as  a 
reasonable  [person]  would  have  behaved  in 
a similar  situation. 

Behaviour  which  does  not  meet  the  standard 
which  the  law  requires  is  very  often  negligent, 
and  when  someone  is  negligent,  they  may  also 


be  liable.  Negligence  and  liability  are  legal 
terms  which  have  precise  legal  meaning.  From 
a legal  perspective,  an  action  or  behaviour  is 
negligent  on/y  when  all  four  of  these  elements 
are  present: 

• a duty  of  care  is  ovi/ed  to  someone; 

• the  standard  of  care  imposed  by  this 
duty  is  breached;  g 

• a harm  or  loss  is  suffered;  and 

• the  breach  of  the  standard  causes  or 

substantially  contributes  to  the  harm  or 
loss.  t 


’ Rachel  Corbett,  "Could  This  Happen  to  You?"  LawNow,  May  1993,  20.  Reproduced  with  permission  from  the 
Legal  Resource  Centre,  Faculty  of  Extension,  University  of  Alberta. 
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The  preceding  reading  tells  you  that  only  when 
all  the  listed  elements  are  present  has  there  been 
negligence.  For  example,  you  may  negligently  be 
throwing  rocks  in  a park,  or  you  may  carelessly 
allow  your  sidewalk  to  ice  over;  but  if  you  don't 
hit  anyone  with  a rock  or  if  no  one  falls  on 
your  sidewalk,  you  won't  be  legally  guilty  of 
negligence.  Why?  Because  no  harm  or  loss  was 
suffered. 

1.  Have  you  or  anyone  you  know  ever  been 
harmed  by  someone  else's  negligent 
behaviour?  If  so,  do  you  think  all  the 
elements  needed  to  establish  liability  were 
present?  Explain  the  situation,  showing  how 
the  person's  behaviour  was  negligent  in  a 
legal  sense. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Going  Further  / 


Schools  owe  a duty  of  care  to  their  students.  Take  a few  minutes  and  try  to  list  at  least  five 
specific  things  your  school  does  to  ensure  students’  safety.  The  list  has  been  started  for  you. 


if  you  have  a study  partner,  brainstorm  for  ideas  together. 

ii 

• oJViy  ay\jA>  to  oJiXiXjSjiifdh^  ojrj&j 


precedent:  a 

previous  court 
decision  that  lower 
courts  must  follow 
when  making 
decisions  in  similar 
cases 

common  law:  the 

body  of  law  that 
gradually  developed 
in  English  courts 
based  on  judges' 
decisions 


The  excerpt  you've  just  read  introduced  you  to  the  elements  of  negligence,  but  your 
textbook  deals  in  greater  detail  with  just  what  these  elements  mean.  Turn  to  page  339 
and  read  section  "12.3:  The  Elements  of  Negligence"  to  the  end  of  the  paragraph  before 
the  heading  "Breach  of  Duty  of  Care."  When  you've  done  this  reading,  answer  the 
questions  that  follow. 

2.  In  your  own  words,  explain  what  the  expression  duty  of  care  implies. 

3.  The  case  of  Donaghue  v.  Stevenson  is  probably  the  most  important  decision  and 
precedent  in  the  common  law.  It's  safe  to  say  that  it's  the  case  every  first-year  law 
student  knows  best,  for  it  established  something  we  all  take  for  granted  today — the 
liability  of  a negligent  manufacturer  for  people  harmed  by  their  products  when  used 
in  a reasonable  manner.  Read  the  summary  of  this  case  in  the  Looking  Back  sidebar 
on  pages  343  and  344  of  the  textbook;  then  answer  the  four  textbook  questions 
following  it. 


liii .. 


HiMiiita 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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When  you  read  Donaghue  v.  Stevenson,  you  might  have 
been  surprised  that  anyone  would  have  questioned  the 
manufacturer's  liability  in  this  sort  of  situation.  If  this 
case  occurred  today  instead  of  in  1932,  would  there  be 
any  doubt?  The  fact  is  that  the  idea  of  liability  of  this 
type  is  a fairly  recent  legal  concept;  prior  to  this  famous 
case,  someone  in  the  situation  of  Ms.  Donaghue  would 
likely  have  had  no  legal  recourse.  The  retailer  who  sold  the  drink  could  claim  that  he 
hadn't  directly  had  any  dealing  with  Donaghue.  It  was  this  case  that  changed  all  that. 

4.  Can  you  think  of  any  examples  from  your  own  life  or  that  you've  read  or  heard 
about  where  the  negligence  of  a manufacturer  or  some  other  business  resulted  in 
injury?  If  so,  what  happened? 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 

Today,  of  course,  consumers  are  much  more  aware  of  their  rights  than  they  once  were 
(or,  more  accurately,  consumers  today  simply  have  more  rights).  If  someone  today  were 
to  find  a foreign  object  in  a sealed  consumable  product,  the  producer  would  accept 
responsibility  without  question. 


Yeah,  like  once  in  a restaurant  I found  a bandage  off 
someone’s  finger  in  my  soup.  And  I know  someone  who 
got  sick  from  eating  bad  fish  in  a cafeteria. 


/^Good  examples.  And  when  incidents  like  those^ 
occur,  the  businesses  involved  are  generally  quick 
to  offer  things  like  a free  meal  or  even  a written 
apology  so  you  won’t  complain  too  loudly. 
Businesses  know  that  if  customers  are  harmed  by 
their  negligence,  they’ll  likely  be  sued.  > 


That’s  true.  My  parents  were  telling  me  about  this  woman  a 
few  years  back  in  the  U.S.  who  scalded  herself  at  a fast-food 
restaurant  when  she  spilled  some  really  hot  coffee  on  her 
lap.  She  sued  and  was  rewarded  all  sorts  of  money,  even 
though  she  was  the  one  who  spilled  the  coffee.  Weird! 
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Once  a duty  of  care  has  been  established,  the  question  arises  as  to  what  standards 
society  expects  people  to  maintain  in  discharging  this  duty.  The  coffee  case  just 
mentioned  illustrates  this.  Clearly,  everyone  would  accept  that  a restaurant  can't  allow 
poisons  or  ground  glass  in  its  food,  but  is  serving  piping-hot  coffee  being  negligent 
about  the  duty  of  care  a restaurant  owes?  Isn't  there  a danger  of  setting  the  standards 
too  high? 


5.  What  are  your  feelings  about  this  case?  Is  it  expecting  too  much  of  restaurants  to 
insist  that  their  coffee  be  hot  enough  to  satisfy  customers'  tastes  yet  not  hot  enough 
to  scald  anyone  who  spills  some?  Explain  and  defend  your  ideas. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Going  Further 


The  case  of  the  scalding  coffee  grabbed  media  attention  when  it  occurred  because  to  many 
people  it  seemed  absurd  that  a customer  could  sue  a restaurant  for  having  served  a hot 
beverage  “hot.”  Other  people  have  pointed  out,  however,  that  the  case  wasn't  quite  that 
simple.  If  you'd  like  to  learn  more  about  this  1992  case,  use  an  Internet  search  engine  along 
with  the  search  terms  “McDonald's  coffee  case"  and  see  what  you  can  learn. 


You're  going  to  examine  the  issue  of  standard  of  care  more  fully  in  Lesson  3.  For  now, 
what's  important  is  simply  that  you  have  a basic  grasp  of  what  standard  of  care  means. 
Turn  to  pages  342  to  344  of  your  textbook  and  read  the  material  under  "Causation," 
"Actual  Harm  or  Loss,"  and  "The  Burden  of  Proof" — skipping  the  case  studies  on  these 
pages.  When  you've  finished  these  textbook  readings,  read  the  extract  that  follows  and 
answer  the  questions  that  come  after  it. 


res  ipsa  loquitur: 

the  legal  principle 
that  the  facts  speak 
for  themselves 


The  burden  of  proof  in  a tort  action  rests  with 
the  plaintiff,  who  must  prove  all  of  the  negligence 
elements  on  the  balance  of  probabilities.  If  the 
evidence  is  evenly  balanced  between  the  plaintiff 
and  the  defendant  at  the  end  of  the  trial,  the 
plaintiff  will  not  succeed. 


il 


Sometimes,  it  may  be  difficult  for  a plaintiff  to 
prove  his  or  her  case.  Consider  a train  accident 
in  which  passengers  are  injured  or  killed.  It  is 
almost  impossible  for  passengers  to  prove  that 
the  engineer  did  not  exercise  a proper  duty  of 
care  or  act  as  a reasonable  person.  Only  the 
engineer  may  know  the  reason  for  the  accident, 
although  in  some  cases  even  he  or  she  may  not 
be  able  to  explain  the  cause.  Think,  too,  of  the 
number  of  airplane  tragedies  for  which  there 
is  no  official  explanation.  Finally,  consider  a 
situation  in  which  consumers  become  seriously 


as  a result  of  consuming  food  or  a beverage 
from  a bottle.  Did  the  manufacturer’s  conduct 
contribute  to  the  illness,  or  was  something 
deliberately  added  to  the  product  after  it  had 
left  the  manufacturer’s  production  line? 

Passengers  have  the  right  to  expect  a safe 
trip,  and  consumers  have  the  right  to  expect 
safe  food  and  beverages.  In  all  of  these 
situations,  therefore,  the  fact  that  an  injury  or 
loss  occurred  suggests  possible  negligence  on 
the  defendant’s  part.  Travellers  and  consumers 
alike  need  only  establish  that  the  defendant's 
action  caused  the  harm.  The  burden  of  proof 
then  shifts  to  each  defendant  to  prove  that 
there  was  no  negligence. 

The  legal  principle  here,  res  ipsa  loquitur 
{the  facts  speakfor  themselves),  first  appeared 
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proximate 
cause:  the  direct 
cause  of  a person's 
loss  or  injury 


6.  Lawyers  in  negligence  cases  speak  of  the  proximate  cause  of  an  event — the  direct 
cause  of  a person's  loss  or  injury.  If  a cause  is  too  far  removed,  it  can't  be  considered 
the  event's  proximate  cause. 

Mr.  Sawchuk  was  walking  along  the  street  when  he  was  struck  on  the  head  by  a 
Frisbee  that  Sean  Casey  had  carelessly  thrown  out  of  his  yard.  Mrs.  Halvorsen,  a 
neighbour,  screamed  when  she  saw  Mr.  Sawchuk  fall,  and  her  scream  frightened 
Pickles,  a toy  poodle  that  Miss  Kassam  was  walking  nearby.  Pickles  pulled  her  leash 
free  from  Miss  Kassam's  grasp,  and  dashed  into  the  street,  causing  Chris  Jacobs,  a 
student  driver,  to  swerve  onto  the  sidewalk  and  into  the  front  yard  of  the  Stanley 
home.  Mrs.  Stanley,  who  was  swabbing  an  infected  ear  in  the  bathroom,  was  so 
startled  to  see  a vehicle  heading  for  her  bathroom  window  that  she  rammed  the 
swab  right  into  her  eardrum. 


Could  Mrs.  Stanley  successfully  sue  Sean  for  negligent  action?  Explain  why  or  why 
not.  In  your  answer,  refer  to  the  idea  of  proximate  cause. 

7.  Merete  went  into  a neighbourhood  restaurant  and  ordered  a chicken  dinner; 
however,  the  cook  negligently  prepared  her  the  veal  special  of  the  day.  Merete 
noticed  the  error  but  ate  the  meal  anyway.  Could  Merete  later  sue  the  restaurant  for 
negligence?  Why  or  why  not? 


8.  The  principle  of  res  ipsa  loquitur  (Latin  for  "the  thing  speaks  for  itself")  is  very 
important  in  negligence  law.  Explain  why. 

9.  In  most  legal  actions  involving  tort  law,  the  burden  of  proof  falls  on  the  plaintiff; 
in  other  words,  the  plaintiff  has  to  prove  that  the  defendant  committed  some 
wrong.  Explain  why  and  when  the  burden  of  proof  can  shift  to  the  defendant  in 
negligence  cases. 


10.  Halina  was  injured  in  a train  accident,  and  she  sued  the  railroad  company.  The 
investigation  into  the  accident  was  inconclusive,  and  the  facts  surrounding  it 
unclear.  Would  Halina  have  to  prove  that  someone  was  negligent  to  win  her  case? 
Explain  your  answer. 


''jMiUliiW 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


’ Dwight  L.  Gibson  et  al.,  All  About  Law,  fourth  edition  (Toronto:  Nelson  Canada,  1996),  297.  Reproduced  by 
permission. 
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In  this  lesson  you've  looked  at  the  basic  elements  that  must  be  present  if  negligence  is  to 
be  established.  Summed  up,  these  are 

• a duty  of  care 

• a standard  of  care 

• a genuine  harm  or  loss 

• direct  connection  between  the  negligence  and  the  loss 

You've  also  seen  that  while  the  rule  for  any  case  involving  a tort  is  that  the  burden  of 
proof  is  on  the  plaintiff,  in  negligence  cases  the  burden  of  proof  can  sometimes  shift 
from  the  plaintiff  to  the  defendant — a very  unusual  situation  in  our  legal  system  where, 
as  you've  probably  heard  many  times,  it's  usual  to  consider  a defendant  innocent  until 
he  or  she  can  be  proven  guilty. 

In  Lesson  3 you'll  look  more  closely  at  one  of  the  basic  elements  of  negligence 
— the  standard  of  care  expected  of  people  in  different  situations. 


...i 


Assignment 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  1 Assignment, 
and  answer  questions  1 to  4. 


Suggested  Answers 

1.  Answers  will  vary.  Were  you  able  to  show  that  all  the  necessary  elements  were  present? 

2.  Duty  of  care  means  a responsibility  people  have  not  to  cause  harm  to  other  people,  either  by  doing 
things  or  failing  to  do  things  they  should  have  done.  Legally,  people  have  a duty  of  care  to  anyone 
who  might  reasonably  be  expected  to  be  affected  by  their  actions. 

3.  Textbook  question  1:  Donaghue  would  have  claimed  that  the  manufacturer  hadn't  taken  proper 
care  in  cleaning  and  inspecting  its  bottles  and  ginger  beer.  Clearly  the  manufacturer,  not  the 
merchant,  was  at  fault  since  the  bottle  was  sealed  at  the  factory. 

Textbook  question  2:  Manufacturers  have  to  establish  that  they've  exercised  an  adequate 
standard  of  care  to  make  their  products  safe  for  the  public.  This  would  involve  such  things  as 
quality-control  procedures  and  thorough  inspections. 

Textbook  question  3:  This  is  the  case  that  for  the  first  time  established  that  manufacturers  owe  a 
duty  of  care  to  those  who  consume  their  products.  This  case  really  opened  up  the  whole  area  that  is 
commonly  known  as  negligence  law. 

Textbook  question  4:  The  quotation  means  that  everyone  owes  a duty  of  care  to  those  with 
whom  they  come  into  contact.  We  must  all  avoid  doing  things  or  forgetting  to  do  things  that  a 
reasonable  person  would  realize  might  harm  or  injure  another  person. 

4.  Answers  will  be  personal.  Do  you  feel  that  the  outcome  of  the  situation  was  satisfactory  from  the 
point  of  view  of  the  person  harmed? 
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5.  Answers  will  vary.  A duty  of  care  is  certainly  owed  by  a restaurant  to  its  customers,  but  many 
people  felt  that  too  high  a standard  was  set  in  this  case.  It's  important  to  bear  in  mind,  however, 
that  the  company  had  been  repeatedly  warned  about  the  temperature  of  its  coffee  prior  to  this 
event  and  that  the  customer  was  burned  very  badly.  She  required  skin  grafts  and  extensive  surgery. 

6.  No,  it's  highly  unlikely  that  Mrs.  Stanley  could  successfully  sue  Sean  simply  because  his  act  was 
too  far  removed  from  what  happened  to  her.  She  might,  however,  be  more  successful  in  bringing 
a legal  action  against  Chris  Jacobs  or  the  driving  school  that  was  instructing  him.  Chris,  in  turn, 
might  sue  Miss  Kassam  and  so  on  back  along  the  chain,  though  it's  unlikely  the  process  would 
work  its  way  back  to  Sean. 

7.  No,  Merete  couldn't  sue  the  restaurant  successfully  because  she  suffered  no  real  harm.  Another 
factor  is  that  Merete  noticed  the  mistake  and  condoned  it  by  eating  the  veal.  Had  Merete  been 
violently  allergic  to  veal,  however,  and  if  she'd  eaten  it  without  realizing  the  restaurant's  error, 
she'd  have  a good  chance  of  bringing  a successful  legal  action  against  the  establishment. 

8.  In  situations  where  people  are  hurt  by  someone's  negligence,  it's  often  very  difficult  or  even 
impossible  to  establish  just  who  was  negligent.  A good  example  is  a train  or  plane  crash,  where 
large-scale  investigations  can  take  years  and  even  then  come  up  with  no  firm  conclusions.  The 
res  ipsa  loquitur  principle,  however,  establishes  that  in  such  situations  it's  clear  that  there's  been 
negligence  somewhere  in  the  organization  involved;  and  that's  all  that  need  be  known. 

9.  You  really  answered  this  question  in  your  answer  to  question  8.  Because  it  can  be  so  difficult 
for  plaintiffs  in  complex  negligence  actions  to  establish  just  where  the  fault  lies,  the  burden  has 
been  shifted  to  the  defendant  to  prove  in  such  situations  that  he  or  she  wasn't  the  one  who  was 
negligent.  This  occurs  only  when  the  facts  surrounding  the  incident  can't  be  determined. 

10.  No,  all  Halina  would  have  to  do  is  base  her  case  on  the  principle  of  res  ipsa  loquitur.  Unless  the 
defendant  company  were  able  to  prove  that  no  negligence  had  occurred,  Halina  would  likely  win 
her  case. 
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Megan's  mother  decides  to  build  a skating  rink  in  the  backyard  for  her  daughter  and  her 
friends.  Intrigued  by  the  way  she'd  seen  water  from  the  hose  freeze  into  a sheet  of  ice, 
Megan  does  a bit  of  experimenting  herself  the  next  day  when  her  mother  isn't  around; 
in  the  process,  she  turns  the  sidewalk  in  front  of  her  neighbour's  house  into  a second 
skating  rink.  When  Mr.  O'Brien,  her  neighbour,  comes  home  that  evening,  he  slips,  falls, 
and  breaks  his  leg. 

Megan  is  a child.  The  question  arises,  do  the  courts  expect  that  children  owe  the  same 
duty  of  care  to  others  that's  expected  of  adults?  If  Megan  were  eighteen  years  old  rather 
than  six,  would  the  courts  treat  her  differently?  The  answer  is  yes.  The  courts  do  expect 
children  to  be  responsible  for  their  actions,  but  not  to  the  same  extent  as  adults;  and 
older  children  will,  of  course,  be  expected  to  behave  more  responsibly  than  younger 
ones. 


All  this  raises  the  broader  question  as  to  just  what  standard  of  care  the  courts  believe 
people  owe  each  other  in  general.  You've  learned  that  a duty  of  care  is  owed,  but 
to  what  degree?  Adults  are  held  to  a higher  standard  than  children,  but  how  is  that 
standard  determined  in  each  instance? 

Foreseeability  and  the  Reasonable  Person 

foreseeability: 

the  ability  of  a 
"reasonable  person  " 
to  predict  the  likely 
effects  of  his  or  her 
actions 


Put  simply,  the  courts  use  two  closely  related  yardsticks  to  determine  the  standard  of 
care  people  owe  each  other.  They  are 

• the  concept  of  the  reasonable  person 

• the  notion  of  foreseeability 
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Turn  to  pages  340  and  342  of  your  textbook  and  read  the  material  under  the 
subheadings  ''The  Reasonable  Person"  and  "Foreseeability."  For  the  moment,  skip 
the  material  under  the  subheading  "Minors  and  a Duty  of  Care"  and  the  Agents  of 
Change  sidebar  on  page  341.  When  you've  finished  your  reading,  answer  the  following 
questions. 


1.  In  your  own  words,  explain  how  the  courts  use  each  of  the  following  concepts  to 
determine  if  a person  has  been  negligent. 

a.  the  concept  of  the  reasonable  person 

b.  the  notion  of  foreseeability 


2.  Alphonse  Racicot  was  driving  home  from  a movie  in  a dense  fog.  He  drove  precisely 
at  the  speed  limit,  even  though  there  was  virtually  no  visibility.  Failing  to  see 
Mr.  Wallace,  who  was  crossing  the  street  at  a crosswalk,  Alphonse's  car  hit  him 
with  its  right  fender,  sending  Mr.  Wallace  to  hospital  with  internal  injuries.  Will 
Alphonse  likely  be  held  liable  in  a negligence  suit?  Explain  your  answer. 


3.  Read  the  case  McQueen  v.  Alberta  on  pages  344  and  345  of  your  textbook  and  answer 
the  three  textbook  questions  that  come  after  it. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Special  Categories 


Okay,  I understand  this  reasonable-person  stuff,  but  the  text  points 
out  that  what’s  reasonable  for  one  person  may  not  be  reasonable 
for  another  if  their  situations  are  different.  Does  this  mean  that  the 
courts  look  at  all  the  circumstances  of  each  case  and  determine 
what’s  reasonable  behaviour  to  expect  in  those  circumstances? 


Exactly.  In  the  next  section  you’ll  be  looking 
a number  of  special  situations,  but  at  this 
point  it’s  important  to  know  that  the  standard 
does  vary  depending  on  the  situation.  To  make 
this  clear,  you’ll  now  briefly  examine  two 
special  categories:  children  and  people  in 
positions  of  responsibility — like  teachers. 


You've  learned  that  the  standard  of  care  that  the  courts  expect  of  people  can  vary 
depending  on  a variety  of  factors.  The  courts— -along  with  society  in  general— do  expect 
people  like  teachers,  doctors,  and  other  professionals  to  live  up  to  a higher  standard 
of  care  while  on  the  job  than  they  do  most  other  people.  After  all,  to  take  the  case  of  a 
teacher,  if  a group  of  children  has  been  entrusted  to  the  care  of  a trained  adult,  and  that 
adult  is  being  paid  to  take  responsibility  for  them,  this  is  only  a natural  expectation.  But 
how  far  should  this  principle  be  taken? 
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4.  Read  the  case  study  that  follows — Bain  v.  Calgary  Board  of  Education  et  al. — ^and 

answer  the  three  questions  that  come  after  it.  If  you're  working  with  a study  partner, 
take  sides  and  debate  the  liability  of  the  teacher. 


I^n  eta/i  (1993) 
ta.  LR.  (3dJ319 

.El. 


mvi, 


R:;| 


The  plaintiff f Kevin  Bain,  was  a 19-yeaFo!dv 
grade  1 1 student  at  a vocationai  school  for  the 
learning  disabled.  Due  in  part  to  the  efforts  of 
the  defendant  teacher,  Douglas  Streibel,  whom 
Bain  admired  as  a father  figure,  Bain  had  good 
prospects  of  securing  an  apprentice  position 
at  a cabinet-making  shop  and  becoming  a 
journeyman  cabinet  maker  after  graduation. 
Because  of  Bain's  special  needs,  his  mother 
and  teachers  always  monitored  his  activities 
closely,  especially  at  the  beginning  of  any  new 
venture.  For  example,  Bain’s  use  of  power  toois  j, 
was  strictly  supervised  and  controlled  in  his" 
carpentry  classes. 

The  defendant  teacher  took  Bain  and  four| 
other  students  on  a school-sponsored  forestry 
products  tour  in  British  Columbia.  The  school 
sent  the  parents  a very  detailed  agenda  and 
information  package  on  the  field  trip,  and 
Mrs.  Bain  signed  her  son’s  consentform.  Instead 
of  watching  a movie  about  the  area  listed  on  the 
field  trip  agenda,  the  boys  v^anted  to  climb  to  the 
top  of  a nearby  mountain.  Initially,  the  teacher 
refused  because  he  could  not  supervise  the^ 
hike,  and  he  was  advised  that  it  was  a difficult 
hike.  However,  after  continued  pressure  from 
the  students,  the  teacher  consented,  “to  save 
the  trip  from  going  sour,"  and  dropped  the  boys 
off  at  the  foot  of  this  extremely  steep  mountain 
at6:00  p.m.,  promising  to  return  in  three  hours. 


The  boys  were  dressed  inshorts  and  sneakers, 
had  not  eaten  supper,  lock  nothing  irr  the  way 
of  food,  water,  watches  or  a flashlight,  and  the 
teacher  was  unaware  of  whether  any  of  the 
boys  had  hiking  experience. 

There  were^  no  hiking  trails  so  the  students 
took  the  most  direct,  but  very  difficult  and 
Idangerous,  route  to'the  top.  Part  way  up,  two 
of  the  students  recognized  the  danger,  left  the 
hike,  and  made  their  way  back  to  safely  As  the 
three  remaining  students  attempted  to  climb 
a steep  rock  face,  Bain  fell  off  the  cliff,  head 
first  onto  a protruding  rock  and  continued  to 
roll  down  until  he  was  stopped  by  a fallen  tree. 
..The  other  students  ..carried  and  dragged  the 
plaintiff  down  the  mountain  and  sought  help  at 
a nearby  house. 

g Bain  was  in  a corha  for  several  months  and 
remained  in  hospital  for  almost  one  year.  He 
sustained  brain  injury  and  could  not  read, 
and  had  poor  speech,''  limited  memory,  and 
a functionaiiy  useless  right  arm.  He  required 
assistance  wrth  the  basic  tasks  necessary  for 
independent  living  and  was  unemployable. 

Bain  and  his  mother  brought  an  action  for 
negligence  against  the  teacher  and  the  school 
board  and  Kevin  was  awarded  just  over 
$3  million. 


a.  What  duty  of  care  did  the  teacher  owe  to  Bain  and  the  other  students? 

b.  Was  the  risk  of  harm  to  the  students  reasonably  foreseeable?  Explain. 

c.  List  three  things  that  a reasonable  teacher  could  have  done  to  avoid  the 
accident. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


' Dwight  L.  Gibson  et  al.,  All  About  Law,  fourth  edition  (Toronto:  Nelson  Canada,  1996),  296.  Reproduced  by 

permission. 
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minor:  a person 
under  the  age 
of  majority  (in 
Alberta,  18  years) 


infant:  a minor 
(someone  under 
the  age  of 
majority) 


If  adults  in  positions  of  responsibility  are  expected  to  live  up  to  an  especially  high 
standard  of  care,  minors  (children)  are  given  a bit  more  leniency.  The  following  excerpt 
from  the  magazine  LawNow  explains  how  the  courts  decide  on  the  liability  of  children 
for  their  negligent  acts. 


••■•isf  ■ 


A very  thorough 
review  of 
negligence  by 
children  was 
undertaken 
by  Mr.  Justice 
Cawsey  of  the 
Alberta  Court  of 
Queen’s  Bench 
in  1980.  The  case  involved  two  boys,  aged 
six  and  eight,  who  were  playing  with  matches 
in  the  house  under  construction  and  burned  it 
to  the  ground.  The  owners  sued  the  children 
and  their  parents  for  damages.  Justice  Cav^^sey 
said  there  was  no  doubt  but  that  the  boys 
started  the  fire  and  that  if  they  were  adults, 
they  would  clearly  be  liable.  But  they  were  not 
adults  and  so  a different  standard  applied. 
Justice  Cawsey  said  the  following  tests  must 
be  applied  in  deciding  whether  the  actions  of  a 
child  constitute  actionable  negligence: 

• An  objective  test  to  decide  whether  the 
infant  exercised  the  care  to  be  expected 


from  a child  of  like  age  and  intelligence 
and  experience.  . 


• A subjective  test,  where  it  must  be 
decided  whether  the  child  having 

^ ^regard  to  his  age,'  his  intelligence,  his 
experience,  his  general  knowledge  and 
, his  alertness,  is  capable  of  being  found 
' ' ^ ' negligent  at  law  in  circumstances  under 
investigation.  In  other  words,  we  must 
r s|;  consider  the  particular  child,  and  all  of 
the  opportunities  or  lack  of  them  which 
might  have  had  to  become  aware  of  any 
particular  peril  or  duty  of  care,  ri ; 7, 

..  v"'  V va  '''.r  ;;v  A-""':'  'A:' aA  ''A !:;;:'”A':AAAA:!:::A!'||i;'*A;'A,AAAA'  AAi;®!***  ,^a:;a' 

• The  actual  experience  of  the  infant 
concerned.  After  hearing  a great  deal 
of  evidence  about  the  intelligence,  level 
of  maturity,  experience  and  knowledge 
of  these  tw'o  boys ' the  Judge  decided 
that  they  could  not  have  reasonably 
foreseen  the  consequences  of  playing 
with  the  matches. 


5.  Do  you  consider  this  approach  to  be  fair?  Is  it  fair  to  impose  a higher  standard,  for 
example,  on  one  ten-year-old  than  on  another  simply  because  that  particular  child 
seems  to  show  a greater  level  of  maturity  and  intelligence?  Explain  your  response.  If 
you  have  a study  partner,  debate  the  question. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 


’ Dennis  L.  Picco,  "Who  Is  Responsible?"  LawNow,  May  1993,  13.  Reprinted  with  permission  from  the 
Legal  Resource  Centre,  Faculty  of  Extension,  University  of  Alberta. 
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The  question  of  parental  responsibility  is  an  important  one  in  the  area  of  negligence. 
Children,  simply  because  they  lack  an  adult's  ability  to  foresee  and  understand  all  the 
possible  consequences  of  their  actions,  can  do  things  that  inadvertently  harm  others.  In 
such  cases,  should  their  parents  be  held  responsible? 


vicarious  liability: 

the  liability  of  a 
person  (such  as 
a parent)  for  the 
actions  of  someone 
else  (such  as  his  or 
her  child) 


To  answer  this  question,  open  your  textbook  to  pages  340  and  341  and  read  the  material 
under  the  subheading  "Minors  and  a Duty  of  Care."  Then  read  the  extract  below.  When 
you've  finished  these  two  readings,  answer  the  questions  that  follow. 


Parents  are  not  ^lUto!nJ^)r3tiy  liable  for  tho.r 
chiidren'^dort^  '^■rnplybecaubr-ifitiyare  parents 
Pov-'cvcr,  parent.'  have  a duly  of  care  toward 
persons  with  whom  they  and  tber  chudrert  eorite 
in  coni  let  to  prevent  Uic  children  from  caii'^ing 
norm  or  loss  to  rnose  person I hr  ‘-'taixJard  of 
care  required  of  p<rer!ts  i.s  Ihalof ‘‘a  reasonably 
prudent  parent  -n  the  particular  t omniurnty  ‘‘ 
Parenlr  livinp  in  large  cihes  or  on  busy  slreets 
rriubi  exercise  a different  slar’dard  of  care  from 
parent'*  in  a snijil  town  of  rur  il  jfra.  I he  main 
rPcpon>ibiiiiy  k>r  children'-:  safety  lies  with  thefr 
parents.  If  the  p3rfint'>  do  normeet  this  stondard. 
they  have  breactied  their  (iuty  of  care  and  niay 
be  field  liable  for  damages. 

Parerds  are  luJbie  for  av^f'iftentr  caused  by 
their  chi'-d  driving  thi  taini^y  c.sr,  .mowrTiobilo, 
or  powerboat,  or  pngagir.g  in  co-me  c4her 
das igprotis  activity',  th'^  ic  kni  wr*  as  the  pnneipip 
of  vicarious  liability,  the  resporu  ibil'ty  ir:  tnw 
ol  one  person  for  another  person's  actiorr 
VVlien  ch!!drr*n  pariicipalr  in  adult  activihc*' 
-^.ucli  a;  these,  the  court'  ex.pijct  trun  a 
•Tandard  of  carr  simTir  to  that  of  :j  r-^asoiKibie 
iduh  Ihe  pohT.tial  Jinjjer  from  the  activibv 


makes  n untair  to  society  to  .ipply  a lower 
stand  jro  tji  ra'p 

Parer ,ts  may  a!  >o  be  found  iiabii*  i’  it  uar.  oe 
shown  that  they  were  nej{!)i,et  d in  the  supf  Tvr  ing 
of  fheir  cisild,  >r  if  ttu-y  h,ad  m 4aietod  the  child 
to  corcnisf  a wrosg.  The  habiMy  of  a rfuid 
who  cdtMiiinaliv  {fkiV'  witti  matches  vvili  be 
transferred  to  ttic  parerri'-,  for  ex  jmpie,  since 
tlifv  should  have  lakf*n  the  matches  away 
ii'd  cj/itKinoi:  their  * hild  ibiMjt  Iho  dangero 
Also,  pjferits  .vtln  guns  in  thr-K  home'  mu'T 
exert  an  extoKJCStvity  tniy  of  ''art  in  loik'itg 
■Ip  the  wpipdf  anil  msfmchr.},  their  children 
in  rtie  pmper  ind  '-ftte  use  of  ttie  guns  under 
super'/*"  ion.  i be  I iovd  v i'u\vor<.  L.r.e  on  p 30l ) 
i;  sti!'  '1  classic  iUvigment  *n  CjfieJ  j reg  irding 
parental  duty  at  < are  for  gufts  le  the  home 

P^ircnls  cart  pfC/tncl  themscives  arid  their 
childmn  again  4 pov'.iLile  lubilifv  bv  pure  basing 
ifir.urcincc  Mos!  homuewnefs  poi'Cie?  coni  iin 
‘provisions  0'"otectif'g  rarene  asd  ctuldren 
again 'tfeuaU*‘t!oncari  .mgrrr/nittu  ir  negliger-t 

ii§M§jl|WiM 


6.  Five-year-old  Irmgard  liked  to  play  with  matches;  her  parents  often  caught  her 
trying  to  light  them.  One  day  Irmgard  found  a box  of  matches  on  the  kitchen 
counter,  took  them  outside,  and  tried  to  light  a piece  of  damp  cardboard  she  had 
found.  When  all  the  cardboard  would  do  was  smoulder,  Irmgard  abandoned  her 
game  and  tossed  the  cardboard  into  some  nearby  dry  grass.  Shortly  afterward  the 
grass  ignited  and  burned  down  her  neighbour's  garage. 

a.  Would  the  courts  likely  find  Irmgard  guilty  of  negligence?  Explain  why  or  why 
not. 

b.  According  to  common-law  principles,  would  Irmgard's  parents  likely  be  held 
responsible  for  their  daughter's  actions?  Explain  your  answer. 


Dwight  L.  Gibson  et  al.,  All  About  Law,  fourth  edition  (Toronto:  Nelson  Canada,  1996),  301.  Reproduced  by 

permission. 
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7.  In  your  own  words  explain  the  notion  of  vicarious  liability.  Use  an  example  to 
illustrate  your  explanation. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


As  the  preceding  reading  tells  you,  parents  can  protect  themselves  and  their  children 
against  many  negligence  claims  by  buying  insurance.  Since  it's  so  easy  for  accidents  to 
happen  that  might  point  to  negligence  on  the  part  of  an  adult  or  his  or  her  children, 
getting  this  sort  of  insurance  is  probably  a very  wise  policy. 


8.  To  learn  a bit  more  about  parents'  responsibility  in  relation  to  their  children, 
read  the  well-known  case  Floyd  et  ah  v.  Bowers  et  al.  that  follows.  Then  answer  the 
questions  that  come  after  it. 


Stephen  Bowers  and  Michael  Floyd,  both 
13  years  old,  were  playing  at  the  Bowers’ 
summer  cottage  at  Wasaga  Beach.  When  an 
argument  developed  between  them,  Bowers 
fetched  a purnp-action  pellet  gun  and  began 
firing  at  the  plaintiff.  One  shot  hit  the  plaintiff 
in  the  right  eye.  At  the  time  of  the  accident 
Bowers'  parents  were  visiting  neighbours  who 
lived  nearby. 

Mr.  Bov/ers  had  bought  the  gun  a year  earlier, 
and  he  and  his  son  used  it  together  for  target 
practice.  Stephen  had  been  given  no  instruction 
on  the  proper  handling  of  the  gun,  and  his  father 
had  no  knowledge  of  guns.  Although  the  Bowers 
had  laid  down  the  rule  that  Stephen  could  use  the 
gun  only  under  proper  supervision,  the  gun  and 
ammunition  were  not  locked  up,  and  Stephen 
knew  where  they  were.  The  Bowers  knew  that 
Stephen  v^as  an  aggressive  youth,  inclined  to 
tease  and  sometimes  bully  other  children. 

The  shooting  was  especially  unfortunate,  since 
Michael  Floyd  had  had  poor  vision  in  the  left 
eye  before  losing  the  right  eye.  He  could  just 
distinguish  between  light  and  dark  and  would 
be  unable  to  drive  a car.  His  reading  would  be 
limited,  and  his  athletic  and  social  activities 
reduced.  At  the  time  of  the  accident,  Michael 
was  in  grade  nine,  where  he  showed  interest 
and  ability  in  working  with  mechanical  devices. 
Job  evaluation  experts  testified  that  he  might 


find  employment  as  a machine  operator,  in 
automotive  work,  or  in  drafting,  Ftetaii  sales  was 
another  possibility.  However,  there  was  no  doubt 
that  hts  earning  capacity  would  be  reduced  by 
at  least  2b  percent  as  n result  of  the  shooting. 

He  was  expected  to  work  for  about  44  years 
before  reaching  retirement  age  of  65,  earning 
from  $200  to  $300  a week. 

Floyd  took  action  against  Bowers  in  the  Supreme 
Court  of  Ontario,  Trial  Division,  and  succeeded  in 
his  action . He  was  awarded  $50  000  In  pecuniary 
damages  for  loss  of  earning  capacity.  $30  000 
in  non  pecuniary  damages  for  loss  of  sight  in 
one  eye,  and  $1973.99  in  special  damages. 

This  total  was  rounded  off  to  $80  000. 

The  Bowers  appealed  this  decision  for  damages 
holding  them  responsible  for  their  son's  action,  | 

while  the  Floyds  cross-appealed  the  amount 
of  damages.  The  Ontario  Court  of  Appeal 
dismissed  the  Bowers’  appeal  and  allowed 
the  Floyds’  cross  appeal  for  damages,  even 
if  an  average  victim  would  not  have  been  so 
affected.  In  a 3-0  judgment,  the  court  ruled 
that  Michael  Floyd’s  employment  prospects  had 
been  reduced  by  50  percent,  not  25  percent, 
and  that  the  loss  of  the  eye  was  more  serious 
than  originally  assumed.  The  court  increased 
the  award  from  $80  000  to  $150  000; 
$100  000  in  pecuniary  damages  and  $50  000 
in  non-pecuniary  damages, 


' Dwight  L.  Gibson  et  al.,  All  About  Law,  fourth  edition  (Toronto:  Nelson  Canada,  1996),  300.  Reproduced  by 
permission. 
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a.  Explain  why  this  case  is  still  regarded  as  a "classic  judgement  in  Canada." 

b.  Do  you  agree  with  this  decision  and  the  amount  of  money  awarded  the 
plaintiff?  Explain  your  reasons. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Going  Further  > 

.. 1 ....  ... . . 


.....  J 1.^.  


Read  “Agents  of  Change:  The  Parental  Responsibility  Act”  on  page  341  of  your  textbook;  and 
in  a position  paper  of  about  one  page  in  length,  respond  to  question  3 in  your  textbook.  Be 
sure  to  explain  your  position  clearly  and  defend  it  by  presenting  your  reasons.  If  you  have 
a study  partner  or  are  working  in  a classroom  situation,  debate  the  question  formally  or 
informally. 


By  now  you  should  have  a pretty  good  idea  about  the  duty  of  care  people  owe  and  the 
standards  they're  expected  to  live  up  to.  But  what  if  you  fail  to  help  someone  in  trouble? 
What  duty  of  care  do  you  owe  if  this  occurs? 


9. 


Think  about  the  following  situation 
and  try  to  come  up  with  answers  for  the 
questions  based  on  it. 


You  witness  an  elderly  woman  slip  and 
fall.  There's  a loud  crack  and  the  woman 
cries  out  that  she  thinks  she's  broken 
her  leg.  Another  person  on  the  street 
runs  to  help  her  and  asks  you  to  call  an 
ambulance. 


Consider  the  following  two  possibilities. 
Decide  on  your  duty  of  care  in  each 
situation. 


a.  You're  in  a rush  to  get  to  a job 

interview,  so  you  pretend  you  don't 
notice  what  happened  and  walk  away. 


b.  You  say  you'll  call  for  an  ambulance, 
but  you  don't  because  you  can't  find 
a phone  and  are  very  late  for  your  appointment. 


jiiit  


fcitiiiiiittii — wi 


I.......-'. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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As  you  saw  in  the  suggested  answers  to  question  9,  in  general,  there's  no  duty  to  take 
action — only  a duty  not  to  create  risks.  Thus  there  is  no  legal  duty  on  anyone  to  rescue 
someone  who's  drowning.  However,  the  person  in  the  water  does  have  a duty  of  care 
toward  anyone  who  attempts  a rescue.  This  is  because  it's  foreseeable  that  if  you  start 
drowning,  someone  may  try  to  rescue  you.  If  that  person  is  hurt  in  the  attempt  and 
a court  decides  that  it  was  your  own  fault  that  you  were  drowning,  he  or  she  could 
successfully  sue  you. 

There  are  exceptions  to  the  general  rule  that  there  is  no  duty  to  take  action: 

• If  you  cause  a dangerous  situation  (for  example,  if  you  knock  a sign  onto  the 
highway),  you  must  act  to  remove  the  danger. 

• If  you  put  someone  in  peril,  you  have  a duty  to  rescue  that  person  (for  example,  if 
your  reckless  driving  forces  a cyclist  into  the  ditch). 

• If  you  begin  a rescue,  you  have  a duty  to  carry  it  out  in  a reasonable  way,  since 
other  possible  rescuers  may  not  help  when  they  see  you  already  there. 

• If  you  ordinarily  do  act  to  protect  people,  you  create  a duty  to  do  so  all  the  time 
because  people  rely  on  you. 

• If  the  government  has  passed  a law  that  says  you  must  take  some  action  to  protect 
other  people,  you  may  be  liable  if  you  fail  to  act. 


You  mean  that  if  you’re  drowning  and  1 
stand  there  doing  nothing,  I’m  not  liable 
but  if  1 do  try  to  help  and  blow  it,  your 
family  could  sue  me? 


Only  if  you  don’t  act  reasonably  during  the 
rescue  attempt.  If  you  did  all  you  reasonably 
could  but  failed,  you’d  be  okay. 


10.  What  are  your  views  on  these  "rules"?  Is  it  fair  to  penalize  someone  whom  others 
have  come  to  rely  on  while  not  penalizing  someone  who  never  helps  out?  Explain 
your  thoughts. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


11.  To  finish  up  this  introductory  section  on  negligence,  test  your  understanding  by 
reading  the  following  short  case  study  and  checking  off  the  appropriate  boxes  in 
the  chart  that  follows  it. 
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trq^ury  not  reasonably  forese 

k N -Spy* 


A group  of  students  asked  their  physical 
education  teacher  if  they  could  practise  high 
junnps  after  classes  were  over.  The  teacher 
agreed  and  provided  them  with  the  necessary 
equipment.  During  a jump,  one  of  the  students 
hit  the  bamboo  crossbar,  causing  a splinter  to  fly 


off,  striking  an  8-year-old  boy  who  had  stopped 
to  watch  and  blinding  him  in  one  eye.  The  boy 
sued  the  school,  claiming  that  it  was  negligence 
for  the  teacher  to  have  allowed  the  students  to 
carry  on  such  an  activity  unsupervised. 


Yes 

No 

Did  the  school  owe  a duty  of  care  to  the  boy? 

ft 

Did  the  teacher  owe  a duty  of  care  to  the  boy? 

■rSr-  • ; 

Did  the  students  practising  the  jumps  owe  a duty  of  care  to  the  boy? 

Jl 

Was  the  incident  foreseeable? 

Was  the  standard  of  care  being  used  reasonable? 

Would  the  court  find  the  school  negligent? 

Would  the  court  find  the  teacher  negligent? 

V 

Would  the  court  find  the  students  negligent? 

J 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  chart  with  the  one  given  there. 


\ 


Going  Further 


1 


\ 


1.  Examine  the  following  cases  and  for  each  one  (or  for  as  many  as  you  wish)  pretend  you’re 
the  judge.  Determine  how  you'd  decide  the  case(s),  and  present  your  reasons  for  each  in 
a carefully  worded  decision. 

a.  The  defendant  was  operating  a school  and  a nursery.  One  day  a four-year-old 
wandered  off  the  property  and  onto  a nearby  highway.  A truck  driver  swerved  to 
avoid  the  child  and  hit  a power  pole;  he  died  from  his  injuries.  The  truck  driver’s  widow 
sued  the  defendant;  she  won,  and  the  defendant  appealed  the  decision.  While  no  one 
questioned  that  the  defendant  owed  a duty  of  care  to  the  children  attending  the  school, 
everything  hinged  on  the  question  of  whether  or  not  the  defendant  also  had  a duty  of 
care  not  to  allow  the  children  to  endanger  motorists  by  straying  onto  the  road. 

What  is  your  decision?  Did  the  defendant  have  this  duty  of  care  to  passing  motorists? 


Rachel  Corbett,  "Could  This  Happen  to  You?"  LawNow,  May  1993,  20.  Reprinted  with  permission  from  the 
Legal  Resource  Centre,  Faculty  of  Extension,  University  of  Alberta. 
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b.  The  defendant  was  transferring  gasoline  from  a tank 
truck  to  a gas  station  when  the  gasoline  caught  fire.  The 
plaintiff  was  in  her  husband's  store  about  20  m away 
and,  hearing  shouts  that  the  tanks  were  about  to  explode 
and  seeing  the  fire,  she  grabbed  her 
two-year-old  child  and  attempted  to  escape.  In  her 
hurry,  however,  she  tripped  over  a misplaced  chair;  and 
as  a result  of  her  fall,  she  suffered  a miscarriage,  in 
the  trial  the  question  was  whether  the  defendant  could 
reasonably  have  foreseen  this  sort  of  accident  occurring. 

What  would  you  decide?  Was  the  defendant  negligent?  Did  his  negligence  cause  the 
miscarriage?  Could  he  reasonably  have  foreseen  what  happened? 

c.  The  defendant  had  an  old  elm  tree  on  his  property,  and  the  plaintiff  and  his  wife  were 
hurt  when  the  tree  fell  on  their  car  that  was  parked  on  the  street.  The  question  was 
whether  it  was  foreseeable  that  the  tree  might  present  a hazard  and  if  so  what  steps 
the  defendant  should  have  taken  to  prevent  the  accident. 

How  would  you  decide?  Was  the  defendant  guilty  of  negligence?  j 

2.  As  you've  seen,  the  law  of  negligence  is  part  of  tort  law,  which  is,  in  turn,  an  area  of 
civil  law.  Criminal  law,  too,  uses  the  concepts  of  negligence— criminal  negligence.  For 
instance,  endangering  the  lives  of  other  people  through  a wanton  disregard  for  their 
safety  can  in  many  cases  result  in  arrest  and  criminal  prosecution.  | 

See  what  you  can  learn  about  criminal  negligence  in  the  Criminal  Code.  Your  library  I 

probably  has  a copy  of  the  Criminal  Code  (most  likely  Martin’s  Annual  Criminal  Code],  and  | 
you  can  find  the  entire  code  at  the  following  website:  ^ 

http://Iaws.justice.gc.ca/en/index.html  i. 

Click  on  “Criminal  Code.”  As  you  do  your  research,  answer  these  two  questions:  I' 

a.  What  is  the  purpose  of  having  negligence  as  part  of  the  Criminal  Code? 

b.  Provide  three  examples  of  actions  that  could  be  considered  criminally  negligent.  | 

.,,11.1111.11. 1.1.  II.  I, Iu.l„i,.jk. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


And  that's  your  look  at  the  standard  of  care  in  negligence  cases.  You'll  be  looking  at 
more  specialized  cases  in  this  area  later  on;  what's  important  to  understand  now  is  what 
the  standard  is  and  to  be  aware  that  it  applies  differently  in  different  situations. 


Assignment 


kfiii  J ..  J ' , 


iuJIi 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  1 Assignment, 
and  answer  questions  5 to  8. 
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Suggested  Answers 

1.  Wordings  will  vary;  compare  your  answers  with  the  following: 

a.  When  a person  has  behaved  in  such  a way  that  some  other  person  suffers  harm,  the  courts  ask 
whether  any  reasonable  person  in  the  same  situation  would  have  been  able  to  anticipate  the 
harm  as  possible  or  likely.  In  other  words,  all  the  courts  ask  is  that  people  conduct  themselves  in 
a reasonable  manner,  anticipating  the  results  that  their  actions  could  well  have  on  other  people. 
If  people  fail  to  behave  as  a reasonable  person  would,  it's  likely  that  they'll  be  considered 
negligent  if  any  damage  is  done  to  someone  else. 

b.  The  idea  of  foreseeability  is  closely  related  to  the  concept  of  the  reasonable  person.  If  a 
reasonable  person  could  have  foreseen  the  events  of  an  action,  the  courts  expect  anyone  in 
that  sort  of  situation  to  foresee  these  events  and  conduct  himself  or  herself  accordingly.  If  harm 
occurs  that  couldn't  have  been  reasonably  foreseen,  the  courts  won't  normally  consider  the 
person  involved  to  have  been  negligent. 

2.  Alphonse  will  likely  be  held  liable  in  this  situation  even  though  he  was  driving  within  the  speed 
limit.  The  seriously  reduced  visibility  due  to  the  fog  set  a different  standard  of  behaviour.  It  isn't 
reasonable  to  drive  at  normal  speeds  when  there's  little  visibility,  and  the  event  that  occurred  was 
clearly  foreseeable. 

3.  Textbook  question  1:  The  defendants  owed  the  plaintiff  a reasonable  duty  of  care  to  make  sure 
that  the  lake  wasn't  dangerous  for  recreational  activities  like  swimming.  It  doesn't  seem  that  there 
was  a breach  of  this  duty:  signs  were  posted  and  lifeguards  were  on  hand. 

Textbook  question  2:  The  plaintiff's  behaviour  caused  the  accident.  He  must  have  known  the 
depth  of  the  water  because  he  had  waded  through  it;  it  seems  likely  that  his  judgement  was  affected 
by  his  impairment.  The  accident  was  foreseeable. 

Textbook  question  3:  McQueen  alone  was  responsible  for  what  happened;  therefore,  the  action 
was  dismissed.  The  court  recognized  the  tragedy  that  had  befallen  the  plaintiff  but  could  find  no 
fault  on  the  part  of  the  defendants. 

4.  a.  The  teacher's  duty  of  care  in  this  situation  was  greater  than  normal.  He  was  in  a position  of 

responsibility,  there  was  an  increased  risk  of  harm,  and  Kevin  had  always  depended  on  him  for 
guidance. 

b.  Yes,  a reasonable  person  should  have  foreseen  the  increased  possibility  of  harm  in  this  situation. 
The  boys  were  inexperienced,  weren't  properly  dressed,  and  took  no  food,  water,  matches, 

or  flashlights.  Also,  there  was  no  hiking  trail  to  use.  Finally,  Kevin  had  special  needs,  and  the 
teacher  was  well  aware  of  this. 

c.  Lists  will  vary.  Compare  yours  with  the  one  that  follows.  The  teacher  could  have 

• stuck  to  the  agenda  of  the  field  trip  and  refused  to  allow  the  climb 

• made  sure  the  boys  were  properly  dressed  and  equipped 

• gone  with  the  boys  on  their  climb 

5.  Answers  will  vary.  Were  you  able  to  explain  your  position  clearly?  Would  it  be  fair  to  apply  this 
approach  to  adults? 
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6.  a.  No,  the  courts  wouldn't  be  likely  to  find  so  young  a child  guilty  of  negligence. 

h.  Yes,  her  parents  would  likely  be  held  liable.  They  knew  about  Irmgard's  fascination  with 
matches,  yet  they  carelessly  left  a box  of  them  lying  around.  The  results  of  this  action  were 
certainly  foreseeable  by  a reasonable  person. 

7.  Explanations  will  vary,  but  basically  vicarious  liability  means  the  legal  responsibility  one  person 
may  have  for  the  actions  of  another.  An  example  is  the  responsibility  parents  have  when  their 
children  do  inherently  dangerous  things  like  driving  a car  or  a snowmobile. 

8.  a.  Floyd  v.  Bowers  is  a classic  judgement  because  it  set  the  high  standard  of  care  parents  must 

exercise  if  they  have  guns  in  the  home. 

b.  Answers  will  vary,  but  most  people  today  would  likely  agree  that  the  Bowers  acted  irresponsibly 
with  the  gun,  knowing,  as  they  did,  their  son's  aggressive  beha\4our.  Remember  that  in  1979 
the  amounts  of  money  awarded  the  plaintiff  were  worth  considerably  more  in  terms  of  buying 
power  than  they  would  be  today. 

9.  a.  Legally,  you  have  no  duty  of  care  to  assist  someone  who's  had  an  accident.  If  you  did,  it  would 

mean  you  might  be  held  responsible  for  accidents  happening  to  people  near  you  but  with 
which  you  were  totally  uninvolved.  This  would  clearly  be  unfair.  There  is,  however,  an  obvious 
ethical  issue  here.  Most  people  would  feel  that  they  had  a moral  responsibility— if  not  a legal 
one— to  help. 

b.  Once  you've  indicated  that  youTl  help  in  a situation  like  this,  you're  legally  required  to  follow 
through.  Failing  to  call  an  ambulance  in  this  case— after  telling  others  that  you  would— would 
likely  result  in  a potentially  dangerous  delay  in  getting  medical  attention  for  the  accident 
victim  since  no  one  else  would  be  likely  to  call.  You  could,  tlien,  be  considered  legally 
responsible  for  the  delay  and  any  harm  that  delay  resulted  in. 

10.  Answers  will  vary.  From  one  perspective  some  of  these  "rules"  do  seem  unfair;  and  they  seem  to 
encourage  people  to  never  risk  liability  by  helping  others  in  distress.  Indeed,  there  are  sometimes 
reports  of  people— especially  doctors,  who  owe  a higher  standard  of  care  than  others— ignoring 
accident  victims  for  fear  of  being  sued.  From  another  perspective,  though,  the  "rules"  make  sense. 

It  isn't  always  possible  to  have  neat,  tidy  solutions  to  legal  dilemmas;  but  the  laws  that  exist  have 
generally  proven  themselves  over  the  years  to  work. 


;v';Y;Yes^ 

'No;:';:  i 

Did  the  schoo!  owe  a duty  of  care  to  the  boy? 

/ 

Did  the  teacher  owe  a duty  of  care  to  the  boy? 

/ 

Did  the  students  practising  the  jumps  owe  a duty  of  care  to  the  boy? 

/ 

Was  the  incident  foreseeable? 

/ 

Was  the  standard  of  care  being  used  reasonable? 

/ 

Would  the  court  find  the  school  negligent? 

Would  the  court  find  the  teacher  negligent? 

Would  the  court  find  the  students  negligent? 

^ J 
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Going  Further 

Note  that  Going  Further  activities  usually  aren't  accompanied  by  suggested  answers;  however,  in  some 
cases  an  exception  is  made  because  of  the  nature  of  the  questions  asked.  This  is  such  a case. 

1.  a.  In  this  case  the  court  of  appeal  upheld  the  original  verdict,  saying  that  the  school  did  indeed 

have  a duty  of  care  to  ensure  that  students  didn't  endanger  passing  motorists. 

b.  In  this  case,  though  the  defendant  was  held  to  have  been  negligent  in  allowing  the  fire  to  start, 
the  court  decided  that  the  accident  that  occurred  couldn't  have  been  reasonably  foreseeable. 

If  the  plaintiff  herself  couldn't  have  seen  the  chair,  it  was  decided,  the  defendant  could  hardly 
have  been  expected  to  see  that  it  was  there. 

c.  In  this  case  the  court  held  the  owner  of  the  tree  did  have  a duty  of  care  to  have  his  tree 
inspected  since  a reasonable  person  could  foresee  that  it  presented  a hazard.  The  plaintiff, 
however,  had  to  prove  that  an  inspection  would  have  revealed  the  danger.  The  court  concluded 
that  an  expert  investigation  wouldn't  have  shown  the  danger,  so  the  defendant  wasn't  held 
liable  for  the  accident. 

Do  you  agree  with  these  decisions  now  that  you've  heard  the  actual  verdicts?  Many  students 
have  trouble  with  b.  in  particular.  They  maintain  the  defendant  may  not  have  been  able  to 
foresee  the  actual  chair  the  plaintiff  fell  over,  but  surely  he  could  have  reasonably  foreseen  that 
panicked  people  might  injure  themselves  fleeing  the  scene.  What  do  you  think? 

2.  a.  Having  negligence  in  the  Criminal  Code  specifies  a standard  of  performance  in  certain  situations 

thought  to  be  important  enough  to  be  written  down.  It  also  means  that  if  people  behave  with 
a wanton  disregard  for  the  welfare  of  others,  it  won't  be  left  up  to  those  harmed  to  decide 
whether  or  not  to  take  legal  action  against  them.  Now  the  police  can  step  in  and  press  charges. 

b.  Examples  will  vary.  Compare  your  list  to  this  one: 

• criminal  negligence  causing  death  (Section  220) 

• criminal  negligence  causing  bodily  harm  (Section  221) 

• setting  fires  through  negligent  behaviour  (Section  436) 
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And  that's  the  end  of  Section  1.  Having  finished  this  section,  you  should  now  have 
an  understanding  of  the  basis  for  judging  whether  an  act  is  negligent  or  not.  You've 
analyzed  several  cases  on  the  basis  of  these  questions: 

• Was  there  a duty  of  care  to  provide  for  the  other  person's  safety? 

• Was  the  standard  of  care  used  at  a level  considered  reasonable  in  the 
circumstances? 

• Was  a real  harm  caused  by  the  person's  negligence? 

• Could  the  outcome  have  been  predicted? 

Suppose  that  you  answered  yes  to  all  of  these  questions.  What  happens  next? 
Compensation  for  injuries  caused  by  another  person's  negligence  will  be  discussed  in 
Section  2. 


SECTION  1:  What  Is  Negligence? 
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Shawna  Lasliwka  had  two  weeks  left  in  the  probationary  period  of  her  bakery  job.  Then 
she'd  be  entitled  to  full  benefits  and  a raise  in  pay.  One  day  however,  the  Lefebvres'  dog 
ran  out  at  Shawna  while  she  was  biking;  she  lost  her  balance  and  fell,  badly  injuring 
her  knee.  As  a result  of  her  injury,  Shawna  couldn't  work  for  six  weeks  and  had  to 
undergo  intensive  physiotherapy.  She  wasn't  paid  during  her  absence,  and  she  had  no 
health  plan  to  cover  her  physio  bills — though  she  was  lucky  enough  to  keep  her  job. 

To  cap  things  off,  Shawna  developed  a compulsive  fear  of  dogs  and  became  plagued  by 
nightmares. 


Every  day,  courts  have  to  decide  who's  responsible  in  cases  like  Shawna's;  and,  once 
liability  has  been  determined,  the  amount  of  compensation  has  to  be  figured  out. 
Are  the  Lefebvres  responsible  for  Shawna's  problems?  Was  Shawna  in  any  way  partly 
responsible?  Should  she  receive  compensation?  If  so,  how  much? 


In  this  section  you'll  think  about  questions  like  these.  When  you've  finished,  you 
should  be  able  to  identify  different  types  of  damages,  explain  some  popular  defences  to 
the  accusation  of  negligence,  and  describe  a few  special  types  of  liability. 
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Lesson  1:  Dariiage^^ 


damages: 

money  awarded 
to  a plaintiff 
by  a court  to 
compensate  for  a 
wrong  suffered 


Think  about  the  Shawna  Lastiwka 
situation.  If  Shawna  takes  the 
Lefebvres  to  court,  she'll  sue 
for  damages — the  legal  term 
for  money  that  a defendant  is 
required  to  pay  a plaintiff  if 
the  court  finds  that  defendant 
liable  for  a wrong  the  plaintiff 
has  suffered.  Assume  that  the 
court  does  decide  in  Shawna's 
favour:  It's  the  court's  decision 
that  Shawna  was  indeed  injured, 
that  her  injuries  were  caused  by 
the  Lefebvres'  dog,  and  that  the 
Lefebvres  had  a responsibility  to 
keep  the  dog  under  control  to 
prevent  incidents  like  this  one. 

Now,  if  the  Lefebvres  are  found 
to  have  been  negligent  and  solely 
responsible  for  Shawna's  fall,  how 
can  they  repay  her?  Since  time 
can't  be  reversed  and  there's  no 
magic  wand  to  make  Shawna's 
injuries  disappear,  all  they 
can  do  is  give  her  money.  The 
question  is,  how  much  money  will 
compensate  the  plaintiff  for  their 
negligence? 


1.  Before  going  on,  think  about  Shawna's  case  and  pretend  you're  her  lawyer.  Make 
a list  of  the  various  harms  and  losses  your  client  has  sustained  and  for  which  you 
think  she  deserves  compensation. 

If  you  can,  brainstorm  ideas  in  a small  group  or  with  a study  partner. 


iiiiiUi 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson  I | 
and  compare  your  answer  with  the  one  given  there. 


As  you  likely  noted  when  you  were  making  your  list  of  damages  for  question  1, 
plaintiffs  in  civil-law  cases  can  ask  the  courts  for  damages  as  compensation  for  a variety 
of  types  of  losses— even  for  so  cut-and-dried  a situation  as  a simple  injury  like  Shawna's. 
There  are,  in  fact,  several  different  types  of  damages  of  which  you  should  be  aware. 
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general  damages: 

money  awarded 
a plaintiff  to 
compensate  for 
suffering,  loss  of 
enjoyment,  and 
future  financial  loss 

special  damages: 

money  awarded  a 
plaintiff  to  cover 
exact  out-of-pocket 
expenses 

punitive  damages: 

money  awarded  a 
plaintiff  in  order 
to  punish  the 
defendant 

aggravated 
damages:  punitive 
damages  awarded 
a plaintiff  for 
particularly 
outrageous 
behaviour  on 
the  part  of  the 
defendant 

nominal  damages: 

money  awarded 
on  principle  to  a 
plaintiff  who  hasn't 
really  suffered 
much  harm 


To  learn  about  these  different  types  of  damages,  turn  to  page  321  of  your  textbook  and 
read  section  ''11.5:  The  Judgment  and  Civil  Remedies"  as  far  as,  but  not  including,  the 
subheading  "injunctions"  on  page  325.  Skip  the  Looking  Back  sidebar  on  pages  322 
and  323  and  the  case  study  following  it.  As  you  read,  pay  special  attention  to  these 
terms: 

• general  damages 

• special  damages 

• punitive  damages 

• aggravated  damages 

• nominal  damages 

When  you've  finished  this  reading,  answer  the  questions  that  follow. 

2.  Explain  the  difference  between  general  and  special  damages. 

3.  Identify  the  two  main  categories  of  general  damages. 

4.  Why  is  it  usually  difficult  to  determine  the  amount  of  damages  needed  to  cover 
non-monetary  losses  for  young  plaintiffs? 

5.  Think  back  to  the  Shawna  Lastiwka  case.  Make  a chart  like  the  one  that  follows 
and  classify  under  the  appropriate  headings  the  damages  you'd  ask  for  if  you  were 
Shawna's  lawyer.  Note  that  you  needn't  put  something  under  every  heading — only 
those  you  think  are  appropriate  in  this  situation. 


^ General  Damages— 

% Monetary  Looses'll' 

General  Damages— 
^’'Non-Monetary  Losses 

^S^te®rnlges# 

^^oi^nal  Damages 

J 

6.  Now  it's  time  to  look  at  an  actual  case.  Turn  to  page  325  of  your  textbook  and  read 
Dunne  v.  Gauthier.  When  you've  finished  the  reading,  answer  the  three  textbook 
questions  that  follow  it. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  connpare  your  answers  with  the  ones  given  there. 
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As  you  can  see,  deciding  on  what  damages  a plaintiff  should  be  awarded  in  a negligence 
case  can  often  be  as  difficult — or  much  more  difficult— than  deciding  whether  the 
defendant  was  actually  at  fault  in  the  first  place.  And,  of  course,  the  defendant,  even  if 
at  fault,  must  be  treated  fairly. 


1 understand  that,  but  a few  things  still 
bother  me.  For  one,  who  pays  all  the  court 
costs  and  lawyers’  fees  in  cases  like  these? 
And  for  another,  what  if  the  defendant 
doesn’t  have  the  money?  I mean,  it’s  okay  to 
award  the  plaintiff  $25  000,  but  who  has 
that  kind  of  money  lying  around? 


Good  questions.  To  complete  this  lesson,  and  to 
learn  the  answers  to  your  questions,  open  your 
textbook  and  read  from  the  subheading  “Costs” 
on  page  326  to  the  bottom  of  page  327.  Then 
answer  questions  7 and  8 that  follow  here. 


7.  Explain  how  costs  are  paid  in  a civil  suit. 

8.  Identify  the  options  open  to  plaintiffs  to  try  to  get  hold  of  the  money  a court  has 
awarded  them  in  damages. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


And  that's  your  look  at  the  issue  of  damages — an  area  of  the  law  that  can  be  very 
contentious  indeed.  In  this  lesson  you've  investigated  the  different  types  of  damages 
that  courts  can  award  plaintiffs  along  with  their  reasons  for  doing  so,  and  you've  looked 
briefly  at  the  issue  of  court  costs. 

But  what  about  defendants?  How  can  they  counter  plaintiffs'  assertions  that  they've 
suffered  losses  through  the  negligence  of  the  defendants?  In  Lesson  2 you'll  look  at 
some  of  the  ways  in  which  defendants  brought  to  court  in  negligence  cases  can  defend 
themselves. 


Assignment 


Jku..aMkJUtUMji 


'I 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  2 Assignment 
and  answer  question  1 . 


SECTION  2:  Damages,  Defences,  and  Special  Liabilities 
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Suggested  Answers 

1.  Lists  will  vary.  Compare  yours  with  this  one: 

• six  weeks'  lost  wages 

• physiotherapy  costs 

• psychological  problems — peace  of  mind 

• possible  health  problems  resulting  from  sleep  loss 

• physical  suffering  due  to  injuries 

• possible  long-term  physical  problems  due  to  injuries 

• possible  loss  of  future  income  if  injuries  hinder  her  in  her  chosen  career  area 

Did  you  think  of  all  these  possibilities?  Some  of  them  may  sound  far-fetched,  but  they're  really  not. 
For  example,  if  Shawna  had  been  heading  for  a career  as  a ballet  dancer,  a serious  leg  injury  could 
destroy  her  dreams  and  seriously  reduce  her  earning  power.  Then,  of  course,  the  courts  must  ask 
how  likely  it  is  that  Shawna  would  have  been  successful  in  her  career  and  whether  the  Lefebvres 
could  reasonably  have  foreseen  this  sort  of  damage.  It  gets  to  be  a very  complicated  matter. 

2.  General  damages  includes  money  awarded  for  losses  that  can't  be  easily  and  precisely  calculated- 
such  as  pain  and  suffering,  restriction  of  activities,  and  lost  earning  power.  By  contrast,  special 
damages  includes  money  awarded  for  precise  out-of-pocket  expenses  the  plaintiff  has  incurred — 
such  as  costs  of  therapy,  medications,  and  repairs  to  damaged  property — as  well  as  lost  wages 
between  the  accident  and  the  trial. 

3.  General  damages  can  be  awarded  to  compensate  for  monetary  losses  (sometimes  called  "pecuniary 
losses")  and  for  non-monetary  losses  such  as  pain,  suffering,  and  loss  of  enjoyment  in  life  caused  by 
the  actions  of  a defendant. 

4.  The  difficulty  lies  in  the  fact  that  no  one  can  really  say  what  a young  person  might  reasonably  have 
been  expected  to  earn  later  in  life.  If  a 50-year-old  adult  earning  $45  000  a year  has  to  stop  working, 
a court  can  figure  out  a likely  amount  of  lost  earnings  over  the  number  of  years  the  person  would 
likely  have  continued  to  work.  But  who  can  say  whether  an  injured  child  might  have  become  a 
professional  athlete  earning  millions  of  dollars  but  for  the  negligence  of  the  defendant? 

5.  Charts  will  vary.  Compare  yours  to  this  one. 


^ General  Damages — 
Monetary  Losses 

A 

General  Damages — 
Non-Monetary  Losses 

• psychological  problems 

• physical  suffering 

Special  Damages 

• lost  wages 

• physiotherapy  costs 

Punitive  Damages 

Aggravated  Damages 

Nominal  Damages 

J 
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Your  list  may  be  rather  different — especially  if  you  decide  to  go  for  some  of  the  more  extreme 
suggestions  provided  in  the  suggested  answer  to  question  1.  The  fact  is,  however,  that  Shawna's  case 
is  relatively  simple,  and  the  damages  she  could  reasonably  ask  for  fall  into  only  the  two  categories 
shown.  All  her  pecuniary  losses  are  in  the  area  of  special  damages.  There'd  be  no  reason  to  award 
her  punitive  damages  since  the  Lefebvres  hadn't  acted  in  a particularly  wanton  or  careless  manner, 
and  this  isn't  a case  where  nominal  damages  would  be  appropriate. 

6.  Textbook  question  1:  Answers  may  vary.  The  defendant  might  argue  that  the  assault  was 
unprovoked  and  unwarranted  and  threatened  his  safety.  He  could  also  point  out  his  humiliation 
in  front  of  all  those  students.  He  could  claim  that  the  trauma  of  the  event  caused  emotional,  or 
perhaps  psychological,  problems  for  him. 

Textbook  question  2:  In  actual  fact,  courts  don't  consider  a defendant's  ability  to  pay  damages  to 
be  a factor.  If  they  did,  poor  people  could  get  away  with  all  sorts  of  harmful  behaviour. 

Textbook  question  3:  The  court  no  doubt  looked  at  the  unwarranted  aspect  of  the  assault  and 
found  the  defendant's  actions  outrageous  given  the  situation.  They  likely  also  considered  the 
fact  that  the  plaintiff  was  humiliated  in  front  of  the  children  in  that,  as  a bus  driver,  he  would  be 
expected  to  keep  control  while  doing  his  job. 

7.  The  losing  party  is  normally  required  to  pay  all  of  his  or  her  own  costs  as  well  as  those  of  the 
winning  party.  This  practice  is  intended  to  discourage  people  from  bringing  cases  to  court  that 
they're  likely  to  lose,  thereby  wasting  everybody's  time.  However,  depending  on  the  situation,  a 
judge  can  decide  that  a winning  party  must  cover  a portion  of  the  costs  involved;  this  happens  most 
often  in  long  cases  in  higher  courts  where  costs  would  be  prohibitive  for  one  party  to  have  to  cover. 

Nowadays,  everywhere  in  Canada  except  Ontario  a contingency-fee  system  is  used  whereby  a lawyer 
receives  nothing  if  he  loses  his  client's  case.  You'll  be  looking  into  this  more  closely  in  Section  3. 

8.  Plaintiffs  can  take  the  following  steps  to  enforce  a judgement: 

• They  can  have  any  money  that  a third  party  owes  the  defendant  paid  directly  to  them  by  a 
court  order. 

• They  can  apply  to  the  courts  to  seize  the  defendant's  assets  (with  certain  exceptions),  to  be 
sold  at  an  auction.  The  money  so  obtained  will  be  used  to  pay  the  damages  assessed. 

• They  can  request  that  the  defendant  be  ordered  to  appear  before  the  court  to  have  his  or  her 
assets  examined  under  oath  and  to  reach  an  agreement  on  paying  the  damages. 
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voluntary 
assumption  of 
risk:  the  principle 
that  if  people 
voluntarily  consent 
to  a known  risk, 
they  won't  be 
compensated — or 
will  be  awarded 
smaller  damages 
— if  foreseeable 
injury  occurs 


Samantha  and  Naomi  are  teenage  girls  who  both  love  to  play  basketball.  They  attend 
different  schools  and  play  on  competing  teams.  During  the  final  game  of  a city-wide 
tournament,  Samantha  turned  suddenly  and  bumped  Naomi,  causing  Naomi  to  fall 
awkwardly.  Naomi  broke  her  wrist  and  was  out  for  the  rest  of  the  season.  Can  Naomi  sue 
Samantha? 

As  you'd  no  doubt  expect,  it's  highly  unlikely  Naomi  would  sue  unless  Samantha  were 
behaving  in  a wildly  abnormal  way  that  was  likely  to  cause  serious  injury  to  someone. 
The  fact  is  that  in  a sport  like  basketball  there's  always  the  possibility  of  injury;  and, 
when  you  choose  to  participate,  you  implicitly  accept  the  risk.  As  long  as  Samantha  was 
behaving  as  you'd  expect  a competitor  to  behave  in  the  heat  of  a basketball  game,  she 
can't  be  sued  if  someone  is  accidentally  injured. 

If  by  any  chance  Naomi  tried  to  bring  a case  against  her,  Samantha's  defence  would  be 
that  Naomi  had  accepted  the  risks  inherent  in  basketball  and  that  as  a result  she  had  no 
grounds  for  a complaint  of  negligence.  In  this  lesson  you'll  be  looking  at  a few  defences 
of  this  sort  that  can  be  used  by  defendants  in  negligence  cases. 

Voluntary  Assumption  of  Risk 

In  the  basketball  scenario,  Samantha's  defence  would  be  called  voluntary  assumption 
of  risk.  To  learn  more  about  this  defence  to  negligence,  turn  to  page  347  of  your 
textbook  and  read  the  material  under  the  heading  "Voluntary  Assumption  of  Risk." 

Then  answer  the  questions  that  follow  here. 
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1.  Ramon  was  at  a party  and  accepted  a lift 
home  from  his  friend  Karl.  Ramon  knew 
that  Karl  had  been  drinking,  but  he  also 
knew  Karl  to  be  a careful,  experienced 
driver.  Besides,  he'd  promised  his  parents 
he'd  be  home  by  2:00  a.m.,  and  this  was  his 
last  chance  for  a lift.  On  the  way  home,  Karl 
accidentally  drove  through  a red  light  and 
hit  a truck.  Ramon  was  injured  quite  badly, 
and  he  brought  a legal  action  against  Karl. 

a.  What  would  Karl's  defence  likely  be? 


b.  What  would  the  court  likely  decide?  Explain  your  answer. 

2.  Two  friends,  Makayla  and  Afi,  went  to  watch  a local  hockey  game.  They  found  a 
good  place  to  watch,  right  by  the  boards,  but  it  wasn't  to  be  their  night.  Afi  was  hit 
in  the  face  by  a puck  that  deflected  over  the  boards  in  the  first  period.  In  the  third 
period,  Makayla  was  struck  on  the  head  by  a stick  when  two  players  got  into  a 
stick-swinging  duel  right  in  front  of  her. 


Both  girls  went  to  court  to  get  compensation  for  their  injuries.  Assess  each  one's 
chances  of  winning  her  case.  For  each  situation  be  sure  to  give  your  reasons. 

3.  Now  read  the  case  Hagerman  v.  Niagara  Falls  (City)  on  page  348  of  the  textbook.  Then 
answer  textbook  questions  2,  4,  and  5 that  follow  the  case. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Before  leaving  the  topic  of  voluntary  assumption  of  risk,  note  that  this  defence  isn't 
always  completely  successful  against  a negligence  accusation.  It  can  act  as  a partial 
defence,  meaning  that  a defendant  will  still  be  held  liable,  but  only  in  part.  The  plaintiff 
will  be  seen  as  sharing  the  responsibility,  and  damages  will  be  reduced  accordingly. 


Contributory  Negligence 


contributory 

negligence: 

negligent 
behaviour  on  the 
plaintiff's  part 
that  contributed  to 
his  or  her  loss 


Another  defence  used  in  negligence  cases  is  that  of  contributory  negligence. 


1 think  I see  this  one  coming.  This  is  when  the 
defendant  claims  he  or  she  may  have  been 
negligent  but  the  plaintiff  was  also  negligent,  right? 


That’s  right.  This  normally  isn’t  a^ 
complete  defence,  but  it  can  be 
used  to  limit  liability  if  a 
defendant  can  show  that  a plaintiff 
contributed  to  the  dangerous 
situation  through  negligence,  y 
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To  illustrate  the  principle  of  contributory  negligence,  consider  the  case  of  Mr.  Bell,  who's 
late  for  work.  While  running  through  crowded  streets,  he  bumps  into  Robert,  who's 
walking  backward  talking  to  his  girlfriend.  Robert  ends  up  in  a water  fountain,  ruins  his 
new  running  shoes  and  his  watch,  and  breaks  a front  tooth. 


In  this  case  the  courts  would  likely  determine 
that  both  Mr.  Bell  and  Robert  were  responsible  for 
the  incident.  If  Mr.  Bell  hadn't  been  running,  he 
wouldn't  have  bumped  into  Robert;  and  if  Robert 
hadn't  been  walking  backward,  he  would  have 
seen  Mr.  Bell  coming,  and  would  probably  have 
been  able  to  avoid  him  or  at  least  brace  himself. 

As  a result,  Mr.  Bell  would  in  all  probability 
be  required  to  pay  partial  damages  for  the 
replacement  of  Robert's  belongings  and  the  repair 
of  his  tooth. 

In  this  sort  of  case  the  court  usually  apportions 
blame  according  to  a percentage;  for  example, 
it  might  decide  that  Mr.  Bell  was  80  percent 
responsible  and  Robert  20  percent.  Damages  would 
be  awarded  accordingly. 


To  get  a better  understanding  of  the  defence  of  contributory  negligence,  turn  to 
page  345  of  your  textbook  and  read  section  "12.4  Defences  for  Negligence"  as  far  as, 
but  not  including,  the  heading  "Voluntary  Assumption  of  Risk"  on  page  347.  In  your 
reading,  include  the  case  study  on  page  346. 

4.  Now  answer  the  three  textbook  questions  following  the  case  study  Jordan  v.  Poirier 
on  page  346  of  your  textbook. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Note  that  the  idea  that  contributory  negligence  only  reduces  the  liability  of  the 
defendant  in  negligence  cases — rather  than  erases  it— is  fairly  recent.  In  Alberta,  a statute 
entitled  the  Contributory  Negligence  Act  allows  a court  to  partition  blame  and  award 
damages  accordingly. 


One  question  that's  arisen  in  determining  contributory  negligence  is  the  age  below 
which  a child  can't  be  considered  to  have  contributed  to  any  harm  he  or  she  has 
suffered.  In  1992,  a tragic  case  came  before  an  Alberta  court  that  helped  set  the  standard 
for  future  cases. 


A three-year-old  child  was  struck  by  a car  that  his  mother  was  driving,  and  the  boy  was 
left  permanently  disabled.  When  the  case  went  to  court,  the  judge  determined  that  for  a 
child,  the  age  of  responsibility  is  seven.  In  his  decision,  the  judge  explained  that  modern 
courts  do  not  believe  that  any  child  below  the  age  of  seven  can  be  considered  guilty  or 
negligent  by  his  or  her  behaviour.  Above  that  age,  the  courts  will  take  into  account  all 
the  surrounding  factors  to  decide  whether  any  guilt  is  present  and,  if  so,  how  much.  The 
judge  added  that  the  law  has  established  that  a child  of  three  cannot  possibly  be  held 
guilty  of  contributory  negligence. 
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5.  Suggest  a factor  other  than  age  that  should  be  considered  in  determining  whether 
children  can  be  held  to  have  contributed  to  the  negligence  that  caused  them 
injuries. 


aiiiMiiiiiil 


iiiiiiiii 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


inevitable  Accident 

Every  so  often  you  hear  on  the  news  that  a 
tornado  has  touched  down  somewhere  in  Alberta. 

Imagine  that  you  were  driving  a vehicle  when  an 
unpredicted  tornado  struck  and  you  suddenly  lost 
control  of  your  car.  You  headed  straight  into  a 
parked  vehicle,  causing  extensive  damage.  Would 
you  be  held  liable? 

You  probably  answered  that  question  with  a no,  and 
you'd  likely  be  right.  The  defence  of  inevitable  accident 
would  allow  you  to  claim  that  the  damage  you  caused 
resulted  from  an  entirely  unforeseeable  and  unavoidable  situation.  Of  course,  what 
this  really  boils  down  to  is  the  fact  that  you  simply  weren't  acting  negligently;  your 
behaviour  had  no  bearing  on  the  accident  that  occurred. 

The  Thin-Skuil  Rule 

One  defence  to 
negligence  that  is 
normally  not  accepted 
by  the  courts  is  the 
assertion  that  the 
plaintiff  was  unusually 
vulnerable  to  injury — in 
a way  that  was  entirely 
unforeseeable  by  the 
defendant.  Imagine, 
for  example,  that  the 
defendant  carelessly 
swung  a stick  and  gave 
the  plaintiff  a glancing 
blow  on  the  head — a 
blow  that  ordinarily 
wouldn't  do  more  than 
raise  a slight  bruise. 

This  particular  person, 
however,  turns  out 
to  have  an  unusually 
delicate  skull,  and  so 
sustains  serious  injuries. 
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In  such  a case  the  defendant  might  claim  that  while  the  possibility  of  injuring  someone 
with  behaviour  of  this  sort  was  reasonably  foreseeable,  the  extent  of  the  injuries  wasn't. 
The  courts,  however,  normally  won't  accept  this  argument.  The  ordinary  rule  is  that  you 
take  victims  as  they  are,  and  if  you  have  the  misfortune  to  harm  someone  particularly 
vulnerable  through  your  negligent  actions,  that's  your  bad  luck. 

6.  Mr.  Cordeiro  negligently  rear-ended  a car  driven  by  Mr.  Petruk  who  had  stopped  for 
a red  light.  The  impact  was  very  slight,  but  Mrs.  Petruk,  a passenger  in  the  car  her 
husband  was  driving,  suffered  from  advanced  arthritis  and  osteoporosis.  As  a result, 
she  suffered  disabling  injuries  to  her  spine. 

Mrs.  Petruk  brought  a legal  action  against  Mr.  Cordeiro,  asking  for  extensive 
damages  for  the  medical  care  she'd  need  and  the  pain  and  suffering  she'd  have  to 
undergo.  What  would  the  courts  likely  decide? 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there: 


Of  course  the  best  defence  to  a charge  of  negligence  is  to  maintain  that  at  least  one  of 
the  basic  elements  was  lacking — that  an  incident  was  unforeseeable  by  a reasonable 
person  or  that  the  cause  of  the  incident  was  too  far  removed  from  its  effect.  If 
negligence  is  established,  however,  defences  like  voluntary  assumption  of  risk  and 
contributory  negligence  can  reduce  the  liability  of  a defendant.  Courts  do  try  to  be 
reasonable;  and  they  work  hard  at  apportioning  blame  fairly. 


7.  To  finish  up  this  lesson,  here's  a bit  more  practice  applying  the  concepts  you've 
learned.  Turn  to  page  335  of  your  textbook  and  read  question  8,  which  is  based  on 
the  case  Thomas  v.  Hamilton  (City)  Board  of  Education  (1994).  When  you've  finished 
the  reading,  answer  the  questions  that  follow  here. 

a.  Explain  the  sorts  of  damages  that  the  plaintiff  was  probably  seeking  in  this  case. 


b.  If  you  were  the  lawyer  for  the  plaintiff  in  this  case,  what  arguments  would  you 
have  used  to  present  your  case? 


c.  If  you  were  the  lawyer  for  the  defence,  what  would  your  arguments  have  been? 


d.  (1)  Explain  why  the  school  board  was  probably  found  not  responsible  for  the 
plaintiff's  injuries. 


(2)  Do  you  agree  with  this  judgement?  Explain  why  or  why  not. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with *the  ones  given  there. 


Assignment  / 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  2 Assignment, 
and  answer  question  2. 
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Suggested  Answers 

1.  a.  Karl  would  likely  argue  that  in  accepting  a lift  with  him  knowing  that'd  he'd  been  drinking, 

Ramon  had  voluntarily  accepted  the  risk  that  he  might  be  involved  in  an  accident. 

b.  Karl  would  have  to  prove  that  Ramon  knew  him  to  be  intoxicated.  If  Karl  could  do  this,  the 
court  would  likely  accept  the  argument  that  Ramon  had  voluntarily  accepted  the  risk  involved. 
Note  that  this  wouldn't  erase  Karl's  liability;  rather,  it  would  reduce  that  liability  somewhat.  The 
court  would  determine  how  much  that  reduction  would  be  and  award  damages  accordingly. 

2.  It's  likely  that  Afi  would  lose  her  case  on  the  ground  that  she'd  voluntarily  assumed  the  risk  of  being 
hit  by  a flying  puck  when  she  entered  the  arena  and  took  a place  by  the  boards.  Assuming  that 
nothing  unusual  and  unforeseeable  was  going  on  and  that  the  arena  offered  the  usual  protection 

to  spectators,  the  court  would  maintain  that  being  struck  by  a puck  was  a foreseeable  risk  that  Afi 
should  have  anticipated. 

Makayla's  situation  is  different.  Here  the  players  were  behaving  in  a manner  that  was  clearly 
dangerous  and  unusual.  Makayla  didn't  voluntarily  accept  this  unforeseeable  risk;  therefore,  she'd 
likely  win  her  case. 

3.  Textbook  question  2:  The  duty  of  care  that  the  defendants  owed  spectators,  including,  of  course, 
the  defendant,  was  to  ensure  that  the  premises  were  reasonably  safe.  The  defendants  asserted  in 
their  defence  that  the  1.5-metre-high  plexiglass  screen  was  sufficient  for  them  to  have  met  this  duty 
of  care. 

Textbook  question  4:  The  defence  voluntary  assumption  of  risk  means  that  the  plaintiff  was 
' aware  that  behaving  in  a certain  way  involves  specific  risks — and  chose  to  behave  in  that  way  all  the 
same.  This  would  seem  to  be  the  case  when  a person  chooses  to  go  to  a hockey  game  where  pucks 
can  fly  into  the  spectator  area. 

Textbook  question  5:  To  be  successful  with  the  defence  voluntary  assumption  of  risk,  the 
defendant  must  prove  that  the  plaintiff  was  fully  aware  of  the  risks  involved  in  his  or  her  behaviour 
and  chose  to  behave  in  such  a way  as  to  accept  those  risks.  In  this  case,  the  court  felt  that  the 
defendant  established  this  case — that  is,  that  the  defendant  proved  that  the  plaintiff  knew  the  risks 
of  a hockey  game  and  accepted  them. 

4.  Textbook  question  1:  The  plaintiff  could  argue  that  the  defendant  owed  him  the  duty  of  care  to 
drive  safely.  Given  that  Poirier's  windows  were  foggy  and  it  was  pouring  rain,  it  could  be  argued  that 
Poirier  was  driving  too  quickly.  He  should  have  been  exercising  more  care  than  usual. 

Textbook  question  2:  The  plaintiff,  Jordan,  was  dressed  in  dark  clothes  and  his  bicycle  wasn't 
equipped  with  the  required  safety  equipment.  It  seems,  as  well,  that  Jordan  wasn't  keeping  a proper 
lookout  or  he  would  have  seen  the  defendant's  headlights.  On  the  other  hand,  the  defendant, 
Poirier,  was  driving  with  fogged  windows  in  the  pouring  rain  and  wasn't  exercising  the  extra  care 
that  driving  conditions  of  that  sort  necessitate. 

Textbook  question  3:  Judges  can  apportion  blame  in  any  proportion  they  see  fit.  In  this  case,  the 
judge  chose  to  divide  the  blame  right  down  the  middle.  In  his  judgement,  he  said  that  the  evidence 
wasn't  "conclusive  as  to  who  was  the  more  negligent." 
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5.  Another  factor  is  the  ability  of  the  child  to  have  understood  the  situation  and  its  risks. 

6.  The  courts  would  likely  decide  in  favour  of  Mrs.  Petruk  because  of  the  thin-skull  rule.  It  was 
foreseeable  that  an  injury  could  occur  due  to  Mr.  Cordeiro's  negligence,  and  the  fact  that 
Mrs.  Petruk  was  particularly  vulnerable  makes  no  difference. 

7.  a.  The  plaintiff  was  likely  seeking  the  following  types  of  damages: 

• special  damages  or  the  medical  expenses  Jeffry  incurred 

• general  damages  for  monetary  loss,  including  lost  lifetime  earnings  and  the  costs  of  future 
care 

• general  damages  for  monetary  loss— the  pain  and  suffering  Jeffry  and  his  family  had  to  go 
through 

b.  Answers  will  vary  but  it's  likely  the  plaintiffs  lawyer  argued  that  the  coaches  weren't  exercising 
the  proper  duty  of  care  they  ow^ed  their  students  and  that  the  school  board  was  ultimately 
responsible  according  to  the  principle  of  vicarious  liability  (an  employer  is  responsible  for  the 
actions  of  its  employees  while  they're  on  the  job). 

c.  Answers  will  vary  but  the  defence  likely  argued  that  there  was  no  negligence— that  Jeffry  was 
an  experienced  football  player  and  that  he  was  exposed  to  no  unusual  risks.  Undoubtedly  the 
lawyer  would  argue  voluntary  assumption  of  risk;  it's  well  known  that  injuries  can  occur  in 
football,  and  Jeffry  and  his  mother  did  sign  a consent  form. 

d.  (1)  There  simply  was  no  negligence  on  the  part  of  the  coaches  or  the  school  board.  Everyone 

involved  acted  reasonably  and  exercised  a correct  standard  of  care.  Jeffry  and  his  family 
knew  the  risks  involved  in  football  and  voluntarily  assumed  them. 

(2)  Answers  will  vary.  You  undoubtedly  sympathize  with  Jeffry  and  his  family  and  you  probably 
feel  that  in  fairness  everything  should  be  done  to  help  Jeffry  cope  with  his  disability.  The 
facts,  however,  are  that  the  school  was  in  no  way  negligent  and  so  shouldn't  have  to  pay  for 
Jeffry's  expenses. 
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Imagine  that  you're  out  in  the  wilderness  with  a friend  and  you  gash  your  leg  with  an 
axe.  Your  friend  cleans  and  binds  up  the  wound  as  well  as  she  can,  but  gangrene  sets  in 
before  you  can  get  to  a doctor.  Now  imagine  that  you  injure  your  leg  in  the  same  way  at 
home  and  go  straight  to  your  local  hospital  where  a doctor  sees  to  your  wound.  Again, 
gangrene  sets  in. 


informed  consent: 

a patient's 
agreement  to  a 
medical  procedure 
after  learning  about 
all  the  risks  involved 

material  risk:  any 

serious  risk  inherent 
in  a proposed 
medical  procedure 


In  the  negligence  actions  that  ensued,  would  you  expect  the  doctor  to  be  held  to  a 
higher  standard  of  care  than  your  friend?  If  so,  you'd  be  quite  right;  doctors,  and  other 
professionals,  are  expected  to  exhibit  an  unusually  high  standard  of  care  while  engaged 
in  their  areas  of  expertise. 

There  are  many  situations  in  the  area  of  negligence  law  like  this— situations  where,  for 
one  reason  or  another,  special  standards  are  expected  and  special  rules  are  laid  down.  In 
this  lesson  you'll  be  examining  some  of  these  special  types  of  liability. 

Professional  Liability 

The  scenarios  you've  just  read  illustrate  the  expectations  put  upon  professionals  as  they 
go  about  their  duties.  To  learn  more  about  this  aspect  of  negligence  law,  turn  to 
page  355  in  your  textbook  and  read  the  material  under  the  heading  "Professional 
Negligence"  up  to,  but  not  including,  the  case  study  at  the  bottom  of  page  357.  Be  sure 
to  include  the  Looking  Back  sidebar  on  page  357.  As  you  read,  note  especially  the  terms 
informed  consent  and  material  risk.  When  you've  finished  this  reading,  answer  the 
questions  that  follow. 
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1.  Explain  the  standard  of  care  expected  of  doctors  and  other  professionals. 

2.  Dr.  Li  recommended  that  Mr.  Evans  undergo  a surgical  procedure.  The  doctor  very 
carefully  went  over  all  of  the  risks  inherent  in  the  surgery  with  her  patient  and 
answered  all  his  questions  fully.  During  the  operation  the  doctor  was  meticulously 
careful  and  professional,  but  Mr.  Evans,  who  had  no  history  of  heart  problems,  had 
a heart  attack  and  died  on  the  operating  table.  If  his  widow  brings  a negligence  case 
against  the  doctor,  is  she  likely  to  be  successful?  Be  sure  to  give  reasons  for  your 
answer. 


3.  Re-read  "Looking  Back:  The  Need  for  Informed  Consent"  on  page  357  of  the 
textbook.  It  discusses  the  importance  of  the  landmark  ruling  in  the  case 
Reibl  V.  Hughes  (1980).  When  you've  finished,  answer  the  three  textbook  questions 
that  follow  the  discussion. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


There’s  one  thing  1 don’t  get  from  these 
readings.  It  says  if  a doctor  treats  a patient  who 
hasn’t  been  informed  of  the  risks,  the  doctor 
may  be  liable  for  assault  and  medical  battery  as 
well  as  negligence.  What  does  this  mean?  ^ 


Assault  and  battery  are  intentional  torts  that  occur 
when  one  person  deliberately  makes  an  unwanted 
physical  contact  with  another  (battery)  or  threatens  to 
do  so  (assault).  Medical  battery  is  a special  category  of 
battery  in  general.  So  the  doctor  in  this  situation  can  be 
guilty  of  both  intentional  torts — assault  and 
battery — and  an  unintentional  one — negligence. 


A 


Going  Further 


At  the  opposite  end  of  the  spectrum  from  professionals  are  volunteers—people,  very  often 
with  little  or  no  experience  in  the  area  in  which  they're  involved— -who  willingly  and  freely  give 
of  their  time  and  energy  to  help  others.  But  volunteers,  too,  have  to  be  aware  of  negligence 
law  and  of  the  duty  of  care  they  owe  those  they’re  trying  to  help. 

Calgary  Legal  Guidance  operates  a service  called  Dial-A-Law  that  allows  people  from  anywhere 
in  the  province  to  call,  toll-free,  and  receive  pre-recorded  legal  information  on  a wide  variety  of 
topics.  If  you’d  like  to  learn  about  negligence  law  and  volunteering,  call  1-800-332-1090  (or,  in 
the  Calgary  area,  234-9022)  and,  when  prompted,  select  recording  821. 
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Occupiers’  Liability 


The  Kostiuks  have  a swimming  pool  in  their  backyard. 
The  yard  is  unfenced,  and  it's  readily  accessible  from 
the  street.  One  day  six-year-old  Tyler,  intrigued  by  the 
pool,  sneaks  onto  the  Kostiuks'  property  for  a closer 
look.  Unfortunately,  he  gets  too  close,  falls  in,  and 
drowns. 


statute:  a law 

passed  by  a 
government 

occupiers'  liability: 

the  responsibility 
owed  by  occupiers 
of  a premises  to 
others  who  come 
onto  the  property 
they  occupy 

occupier:  the 

occupier  of  a 
premises,  whether 
the  owner  or  a 
renter 

invitee:  a person  on 
another's  premises 
with  permission  for 
any  reason  other 
than  a social  call 

licensee:  a person 
on  another's 
premises  with 
permission  for  a 
purpose  other  than 
business 

trespasser:  a 

person  on  another's 
property  without 


4.  In  your  opinion,  would  the  Kostiuks  be  held  liable  under  negligence  law  for  Tyler's 
death,  even  though  the  boy  was  trespassing?  Explain  your  answer. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


Were  you  surprised  to  learn  that  under  common  law  the  Kostiuks  would  be  liable  for 
Tyler's  death?  The  material  you're  about  to  read  should  make  the  reasons  clearer.  Before 
doing  the  reading,  though,  it's  important  that  you  understand  the  distinction  between 
common  law  and  statute  law. 

As  you  saw  in  Section  1,  the  common  law  is  the  body  of  law  that  developed  over  the 
centuries  based  on  judges'  decisions.  If  a judge  decided  a case  in  a certain  way,  that 
decision  became  a precedent  that  other  judges  would  follow  in  similar  cases.  In  this  way, 
a large  body  of  case  law  evolved,  and  this  case  law  is  still  the  backbone  of  the  law  today 
in  the  English-speaking  world. 

Frequently,  however,  governing  bodies  like  Parliament  or  the  provincial  and  territorial 
legislatures  pass  laws  known  as  statutes  (or  acts).  These  statutes,  while  they  exist,  take 
precedence  over  the  common  law;  in  other  words,  if  a statute  says  something  different 
than  the  judges'  decisions  over  centuries  of  common-law  development,  the  statute  is 
the  law.  But  if  a statute  is  ever  rescinded  (withdrawn)  and  not  replaced  by  a new  one, 
or  if  the  new  one  doesn't  cover  a specific  issue  dealt  with  in  the  rescinded  one,  the 
common-law  principles  once  again  come  into  play. 

The  reading  you're  about  to  do  explains  the  common  law  on  which  occupiers'  liability 
is  based  as  well  as  a statute  that  modifies  that  law  somewhat.  It's  important  to  be 
familiar  with  both  aspects  of  the  law  governing  occupiers'  liability. 

Occupiers'  liability,  as  you've  likely  figured  out,  is  the  responsibility  that  owners  and 
occupiers  of  property  have  to  people  who  venture  onto  their  property.  To  learn  about 
occupiers'  liability,  turn  to  page  348  of  your  textbook  and  read  the  material  under 
the  heading  "Occupiers'  Liability"  as  far  as  the  bottom  of  page  351,  skipping  for  the 
moment  the  discussion  of  occupiers'  liability  acts  on  page  350. 

The  material  you'll  be  reading  will  explain  the  common-law  basics  of  occupiers'  liability. 
As  you  read  this  material,  pay  special  attention  to  the  following  terms: 

• occupier 

• invitee 

• licensee 

• trespasser 


statute:  a law 

passed  by  a 
government 

occupiers'  liability: 

the  responsibility 
owed  by  occupiers 
of  a premises  to 
others  who  come 
onto  the  property 
they  occupy 

occupier:  the 

occupier  of  a 
premises,  whether 
the  owner  or  a 
renter 

invitee:  a person  on 
another's  premises 
with  permission  for 
any  reason  other 
than  a social  call 

licensee:  a person 
on  another's 
premises  with 
permission  for  a 
purpose  other  than 
business 

trespasser:  a 

person  on  another's 
property  without 
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When  you've  read  this  material,  answer  the  questions  that  follow  here. 

5.  Create  a chart  like  the  one  that  follows  and  put  a check  (/)  in  the  appropriate 
columns  to  indicate  the  legal  status  of  the  people  listed  on  the  left. 


^ Individual 

Invitee 

■■  ■ ■■  ■ 

Uci 

■ 

Tres  asser"*^ 

mail  carrier 

babysitter 



burglar 

» 

f 

1 

meter  reader 

i 

someone  taking  a shortcut 

^ ' dinner  guest 

J 

6.  a.  According  to  common  law,  Graham  owes  a duty  of  care  to  the  people  in  each  of 
the  following  scenarios.  Arrange  the  three  scenarios  in  order  of  the  duty  of  care 
Graham  owes^ — from  greatest  to  least. 

i.  Sara  is  invited  to  Graham's  house  to  play  computer  games. 

ii.  Kyoko  cuts  across  Graham's  yard  on  her  way  to  the  bus  stop. 

iii.  At  Graham's  request,  Bert  comes  to  Graham's  home  to  repair  the  furnace. 

b.  Explain  what  duty  of  care  Graham  owes  each  of  the  people  in  question  6. a. 


7.  Graham,  from  question  6,  becomes  annoyed  with  people  cutting  across  his  corner 
lot,  trampling  his  flowers,  and  ruining  his  hedge.  He  runs  a wire  through  the  hedge, 
hidden  by  the  leaves.  The  next  morning  Kyoko  trips  on  the  wire,  tears  her  new 
jeans,  and  injures  her  knee.  Will  Graham  be  held  liable  if  Kyoko  brings  a legal  action 
against  him?  Explain  your  answer. 

8.  Read  the  case  Hunt  et  al.  v.  Sutton  Group  Incentive  Realty  Inc.  on  page  352  of  your 
textbook.  Do  you  agree  that  owners  of  taverns  and  lounges,  and  companies-^and 
even  private  citizens^—hosting  parties,  should  have  a duty  of  care  to  prevent  drunk 
customers,  employees,  and  friends,  respectively,  from  driving?  Is  it  fair  to  hold  such 
people  liable  if  those  who  become  intoxicated  on  their  premises  or  at  the  functions 
they're  hosting  injure  themselves  or  third  parties  while  driving  home? 

Present  your  viewpoint  in  a brief  but  welhdefended  position  paper.  If  you  have  a 
study  partner,  take  sides  and  debate  this  issue  formally  or  informally. 

9.  Do  you  agree  that  occupiers  should  owe  a duty  of  care  to  people  unlawfully 
trespassing  on  their  property?  Again,  present  your  views  in  a short  position  paper. 

»*>i*»>****^^*^^ 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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If  your  response  to  question  9 was  that  occupiers  shouldn't  owe  a duty  of  care  to 
trespassers,  you'll  like  Alberta's  Occupiers'  Liability  Act,  a statute  first  passed  in  1973 
that  overrides  some  of  the  common-law  principles  you've  been  studying.  As  long  as 
this  act  is  in  effect,  occupiers  no  longer  owe  a duty  of  care  to  adult  trespassers — though 
they  may  still  be  charged  with  a criminal  offence  if  they  use  undue  force  in  trying  to 
get  trespassers  off  their  property.  There's  still  a duty  of  care  to  child  trespassers  if  the 
occupier  has  reason  to  know  the  child  is  there  and  that  there  are  serious  potential 
dangers. 


Also,  according  to  this  statute,  the  distinction  between  invitees  and  licensees  has  been 
eliminated;  occupiers  now  owe  the  higher  standard  of  care — that  owed  by  common-law 
principles  to  invitees— to  both  categories  of  "guests." 


Turn  to  page  350  of  your  textbook  and  read  the  material  under  the  heading  "Occupiers' 
Liability  Acts,"  including  "The  Law:  Alberta's  Occupiers'  Liability  Act"  at  the  bottom  of 
the  page.  Then  answer  the  question  that  follows  here. 

10.  Another  Alberta  statute  is  the  Contributory  Negligence  Act.  Explain  how  this  statute 
might  be  used  in  conjunction  with  the  Occupier's  Liability  Act  to  determine  liability 
when  a visitor  is  hurt  on  someone  else's  premises.  (Note:  Be  sure  you've  read 
"The  Law:  Alberta's  Occupiers'  Liability  Act"  at  the  bottom  of  page  350.) 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


Liability  in  Motor-Vehicle  Accidents 


As  you  might  well  imagine,  one 
of  the  most  common  types  of 
negligence  cases  that  come  before 
the  courts  is  that  involving  motor 
vehicles.  Many  serious  injuries  and 
a great  deal  of  property  loss  results 
from  motorists'  negligence. 

Very  few  people  deliberately  cause 
harm  to  others  with  their  cars;  when 
people  are  hurt  in  motor-vehicle 
accidents,  it's  almost  always  due  to 
someone's  carelessness.  That's  why 
it's  mandatory  for  Alberta  vehicle 
owners  to  carry  liability  insurance. 
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Because  this  is  an  area  where  the  potential  for  serious  harm  is  so  great,  every  province 
and  territory  has  legislation — that  is,  statutory  law — governing  the  operation  of  motor 
vehicles.  In  Alberta  the  statute  is  the  Traffic  Safety  Act.  If  a driver  violates  any  section 
of  this  act  and  harm  is  done  to  another  as  a result,  the  person  suffering  the  harm  will 
probably  be  able  to  commence  a successful  negligence  action  in  the  courts.  The  driver 
will  likely  face  a criminal  charge  as  well. 


To  learn  about  negligence  law  in  the  area  of  motor  vehicles,  turn  to  page  352  in  your 
textbook  and  read  the  material  under  the  heading  "Motor  Vehicle  Negligence"  (up 
to,  but  not  including,  the  heading  "Professional  Negligence"  on  page  355).  For  the 
moment,  skip  the  case  study  on  pages  353  and  354.  When  you've  completed  this 
reading,  answer  the  questions  that  follow. 


11.  Explain  how  the  burden  of  proof  in  motor-vehicle  negligence  cases  can  shift  from 
the  usual  pattern.  In  your  answer,  suggest  a reason  for  this  shift. 

12.  If  you  give  a friend— Dave — a lift  in  your  car  and  Dave  is  seriously  injured  in  a 
collision  because  he  isn't  wearing  a seatbelt,  could  you  be  held  liable — at  least  in 
part — for  Dave's  injuries  even  if  the  accident  was  entirely  the  fault  of  the  other 
driver?  Explain  your  answer. 

13.  You  were  introduced  to  the  concept  of  vicarious  liability  in  Section  1,  where  you 
looked  at  the  liability  of  parents  for  torts  committed  by  their  children.  Explain  how 
the  legal  principle  of  vicarious  liability  applies  to  motor-vehicle  law. 


14.  Explain  what  the  courts  would  likely  rule  about  negligence  in  each  of  the  following 
situations. 


a.  Sergio  is  driving  home  from  school.  As  he 
turns  onto  his  street,  he  slows  to  20  km/h 
because  the  neighbourhood  children 
often  have  a road-hockey  game  set  up  in 
the  middle  of  the  street.  A six-year-old 
girl  runs  into  the  street  in  front  of 
Sergio's  car  and  is  struck. 

b.  Sondra  drives  out  of  the  parking  lot 
without  coming  to  a complete  stop 
at  the  stop  sign  and  drives  at 
60  km/h  in  a 50  km/h  zone.  She 
skids  on  a patch  of  ice,  jumps 
the  curb,  and  drives  through  her 
neighbour's  fence. 

c.  Sondra  is  speeding  down  the  street 
and  collides  with  Sergio,  who's  heading  in  the  opposite  direction  and  making  a 
left  turn. 

15.  Now  read  the  case  Galaske  v.  O'Dofmell  on  pages  353  and  354  of  your  textbook. 
Then  answer  textbook  questions  4 and  5 that  follow  it.  If  you  have  a study  partner, 
take  sides  and  argue  the  case. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Legal  Studies  3040 


strict  liability: 

liability  that 
results  when  a 
legal  activity 
causes  harm  to 
another  even  if 
no  negligence  is 
involved 


Strict  Liability 


According  to  the  principle  of  strict  liability,  a person  can  be  held  liable  for  a harm  even 
if  he  or  she  hasn't  been  at  all  negligent. 


Just  a sec.!  1 thought  the  whole  point  of  negligence 
law  was  to  compensate  people  harmed  by  others’ 
negligent  behaviour.  How  can  a person  be  held 
liable  if  he  or  she’s  been  careful? 


Actually,  you’ve  already  seen  an 
instance  of  this — -vicarious  liability  of 
parents,  vehicle  owners,  and  employers. 
Strict  liability  involves  situations  that 
are  so  inherently  dangerous  that 
anyone  who  creates  them  will  be  held 
liable  if  people  suffer  harm  as  a result. 


To  illustrate  the  general  idea  of  strict  liability,  imagine  that  you  own  a pet  lion  and  one 
day  it  escapes.  A court  will  likely  find  you  liable  for  any  harm  the  animal  does  even 
if  you  were  in  no  way  negligent.  This  reflects  the  belief  that  if  you  do  something  so 
inherently  dangerous,  you  should  be  liable  for  any  harm  that  results  whether  or  not  you 
were  actually  careless  in  your  actions. 

The  principle  of  strict  liability  may  strike  you  as  unfair.  Your  thinking  may  be  that  if  you 
aren't  negligent  and  don't  deliberately  try  to  harm  someone,  how  can  you  be  punished? 
But  remember  that  the  basis  of  tort  law  isn't  so  much  to  punish  the  guilty  as  it  is  to 
make  restitution  to  those  harmed  by  the  actions  of  others.  If  you  own  a dangerous 
animal  that  mauls  someone,  or  if  your  company  stores  explosives  that  are  accidentally 
set  off,  killing  an  innocent  bystander,  it's  you  who  will  be  held  strictly  liable  and  who 
will  have  to  make  restitution. 

The  idea  of  strict  liability  in  tort  law  was  introduced  by  the  famous  British  case 
Rylands  v.  Fletcher  (1868).  This  case  established  the  principle  that  anyone  occupying  land 
is  strictly  responsible  for  dangerous  substances  that  are  brought  onto  that  land  and  that 
later  escape.  Following  is  a condensed  version  of  what  this  case  was  about. 

The  plaintiff,  Fletcher,  ran  a coal  mine  next  to  the  property  of  the  defendant,  Rylands. 
Rylands,  in  turn,  owned  a mill  and  built  a reservoir  to  supply  water  for  it.  The  reservoir 
was  properly  built,  but  what  no  one  knew  was  that  old  mine  shafts  existed  under  the 
land  in  the  area.  One  day,  the  reservoir  broke  through  these  old  shafts  and  ended  up 
flooding  Fletcher's  mine  next  door.  In  finding  Rylands  liable  for  the  damage,  this  is  what 
the  judge  had  to  say: 
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We  think  that  the  true  rule  of  law  is  that  the  person  who,  for  his  own  purposes, 
brings  on  his  lands  and  collects  there  and  keeps  there  anything  likely  to  do 
mischief  if  it  escapes,  must  keep  it  at  his  peril,  and  if  he  does  not  do  so,  is  . . . 
answerable  for  all  the  damage  which  is  the  natural  consequence  of  its  escape. 

He  can  excuse  himself  by  showing  that  the  escape  was  an  Act  of  God,  but  that  is 
not  the  case  here.  The  person  . . . whose  mine  is  flooded  by  the  water  from  his 
neighbour's  reservoir  ...  is  damnified  without  fault  of  his  own. 

16.  In  the  case  Rylands  v.  Fletcher,  the  judgement  says  that  the  defendant  "...  can 
excuse  himself  by  showing  that  the  escape  was  an  Act  of  God,  but  that  is  not  the 
case  here." 


a.  Suggest  what  you  think  the  judge  meant  by  the  expression  an  Act  ofGodl 

b.  Why  wouldn't  the  judge  have  considered  the  situation  in  this  case  an 
Act  of  God? 

c.  Suppose  that  in  this  case  the  defendant  had  taken  the  trouble  to  ensure  that 
there  were  no  old  mine  shafts  or  anything  of  that  nature  near  his  reservoir, 
and  he  built  the  reservoir  according  to  the  highest  safety  standards.  Then  an 
earthquake  damaged  the  reservoir  and  flooded  the  plaintiffs  mine.  According 
to  the  principle  of  strict  liability  enunciated  in  the  judgement,  would  the 
defendant  have  likely  been  found  liable?  Explain  your  answer. 


17.  Most  provinces  and  territories,  including  Alberta, 
have  laws  in  place  making  dog  owners  strictly  liable 
for  any  harm  resulting  from  a bite  or  attack.  Do  you 
agree  with  the  principle  of  strict  liability  for  dog 
owners?  Why  or  why  not? 

18.  What  do  you  think  of  the  legal  principle  of  strict 
liability  in  general?  Is  it  fair?  Give  reasons  for  your 
answer. 


. . ....  ^ ......  , k.......  ..... 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


parental  liability: 

the  liability  of 
parents  for  the 
actions  of  their 
children 


Vicarious  liability,  strict  liability,  occupiers'  liability,  professional  liability,  parental 
liability,  liability  in  motor-vehicle  cases — all  these  are  special  types  of  liability  that 
don't  work  entirely  according  to  the  usual  rules  of  negligence  law.  The  rules  have  been 
changed  in  these  situations  to  better  protect  society  from  the  actions  of  individuals. 


Law  is  always  a balancing  act — an  attempt  to  fairly  weigh  the  rights  of  society  against 
the  rights  of  individuals  within  that  society.  It's  a balancing  act  that  continually  needs 
fine  tuning  as  conditions  and  standards  change. 


To  finish  up  this  lesson,  try  the  following  questions;  then  do  the  crossword  puzzle  that 
comes  after  them. 
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19.  Under  the  law  as  it  currently  exists  in  Alberta,  explain  what  the  results  of  a 
negligence  case  would  likely  be  in  each  of  the  following  situations. 

a. 

b. 

c. 


d. 

20.  It's  important  in  legal  studies  that  you  master  the  legal  terms  you  encounter. 

Test  your  mastery  of  some  of  the  important  terms  introduced  in  this  section  by 
completing  the  crossword  puzzle  that  follows. 

Across 

2.  negligence  is  a defence  often  used  in  motor-vehicle 

cases. 

6.  This  is  someone  who  owns  or  rents  a property. 

7.  These  damages  include  money  awarded  for  exact  out-of-pocket  expenses. 

8.  liability  is  legal  responsibility  for  damage  done  even 

when  no  negligence  was  involved. 

10.  This  liability  includes  the  responsibility  of  vehicle  owners  for  damages  done  by 
people  they've  allowed  to  drive  their  vehicles. 

11.  An  example  would  be  a burglar. 

13.  Pecuniary  (monetary) usually  results  in  an  award  of 

general  damages. 

14.  An is  someone  on  your  property  for  business  purposes. 


Mr.  Zalasky's  dog,  Cuddles,  was  a great  favourite  among  the  local  children 
because  of  her  friendly  disposition.  Yet  for  some  inexplicable  reason,  one  day 
she  turned  on  four-year-old  Tamara  and  savagely  bit  her. 

Stacey  offered  Ravi  a lift  in  his  20-year-old  truck.  Ravi  could  see  that  the  truck 
was  in  bad  shape,  but  he  didn't  know  that  it  was  leaking  brake  fluid.  When 
Stacey  tried  to  stop  at  a red  light,  the  brakes  failed  and  Ravi  was  badly  hurt. 

Dr.  Janssen  believed  that  Ms.  Schmidt 
needed  surgery.  He  explained  the  most 
likely  risks  to  her,  but  decided  not 
to  mention  one  serious  possibility 
because  the  chances  that  it 
would  happen  were  so  remote. 

He  felt  there  was  no  sense 
alarming  his  patient  needlessly. 

Unfortunately  this  very  remote 
possibility  did  take  place,  and 
Ms.  Schmidt  suffered  partial 
paralysis  of  her  right  arm  as  a 
result. 

Louise  invited  her  friend  Tania  into  her  home  for  supper  even  though  the  house 
was  being  renovated.  While  there,  Tania  stepped  out  onto  the  balcony,  where 
she'd  been  many  times  before,  only  to  discover  that  it  had  been  taken  down. 
The  results  were  extensive  injuries  and  a lengthy  period  of  convalescence. 
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Down 


1 . liability  includes  the  responsibility  doctors  have  when 

dealing  with  patients. 

3.  liability  is  the  responsibility  people  have  to  others  on 

their  property. 

4.  This  is  money  awarded  successful  plaintiffs  to  compensate  for  harm  suffered. 

5.  Informed  is  the  agreement  patients  give  for  medical 

treatment  after  a doctor  has  told  them  about  all  the  risks. 

9.  This  is  a person  on  your  property  for  a social  reason. 

12.  Voluntary  assumption  of is  a defence  sometimes  used 

in  cases  involving  sporting  accidents. 


L..  I 


'i 


■ ■ . , j ' . , ■ ■ 

Turn  to  the  Suggested  Ansvvers  at  the  end  ot  this  lesson 
and  compare^our  answers  with  the  ones  given  there. 
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Going  Further 

1-.^  - ..  ~ 


Do  one  or  both  of  the  following: 


• At  the  end  of  Chapter  1 1 of  your  textbook  (pages  334  to  335)  there's  a section  called 
“Apply  Your  Learning.”  Turn  to  these  pages  and  read  one  or  two  of  the  cases  and 
scenarios  presented  there.  Then  try  to  answer  the  questions  following  the  cases  or 
scenarios,  either  in  your  head  or  on  paper.  If  you  have  a study  partner,  discuss  the 
questions  together. 


• Do  some  research  and  try  to  find  examples  of  the  special  types  of  liability  discussed 
in  this  section.  Newspapers  are  a good  source  of  information,  along  with  their  Internet 
websites.  News  shows  on  radio  and  television  are  also  good  sources. 


If  you  wish,  create  a bulletin-board  display  with  cases  arranged  under  different 
headings.  Keep  adding  to  the  display  as  you  work  through  this  course. 


Assignment 


Now  open  Assignment  Booklet  A,  turn  to  the  Section  2 Assignment, 
and  answer  questions  3 and  4. 


Suggested  Answers 

1.  Professionals  are  expected  to  match  the  standard  of  care  of  other  members  of  their  professions  who 
have  the  same  rank,  qualifications,  and  skills. 

2.  No,  the  widow  isn't  likely  to  be  successful,  given  Doctor  Li's  professional  conduct.  She  clearly  lived 
up  to  the  standard  of  care  expected  of  her,  explaining  all  possible  risks  to  the  patient  and  doing 
everything  properly  during  the  operation.  Mrs.  Evans  might,  however,  be  able  to  bring  a successful 
suit  against  the  hospital  or  someone  else  involved  if  there's  evidence  of  negligence  elsewhere. 

For  instance,  if  the  anesthesiologist  negligently  administered  too  much  anesthetic,  there  would 
certainly  be  grounds  for  a successful  case. 

3.  Textbook  question  1:  The  defendant  was  found  at  fault  for  negligence.  He  failed  to  tell  the 
plaintiff  of  the  risks  involved  in  the  operation. 

Textbook  question  2:  According  to  the  excerpt  taken  from  the  judgement  of  the  Supreme  Court 
of  Canada  (see  in  question  3),  it's  only  necessary  to  disclose  material  risks.  Presumably,  there  is 
no  reason  to  explain  an  obvious  risk  like  some  pain  after  the  surgery  and  a scar.  It's  doubtful  that 
anyone  could  sue  a surgeon  over  matters  of  this  nature-~-unless,  of  course,  some  unusual  situations 
existed.  For  instance,  a professional  model  might  have  grounds  for  legal  action  if  a serious  scar 
resulted  from  a surgery  and  the  risk  hadn't  been  made  clear. 

Textbook  question  3:  Reibl  should  have  been  told  of  the  slight  risk  of  a stroke — possibly  resulting 
in  death — occurring  during  surgery.  Even  though  the  chances  of  this  were  remote,  the  consequences 
are  so  severe  that  it  clearly  presents  a material  risk  that  a patient  would  weigh  in  making  a decision. 
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4.  As  you'll  be  seeing,  according  to  common-law  principles,  the  Kostiuks  would  be  liable  if  they  hadn't 
taken  any  precautions — like  erecting  a protective  fence— to  prevent  accidents  like  this.  According  to 
Alberta  statute  law,  however,  the  situation  is  rather  different.  This  will  be  explained  shortly. 

5.  Compare  your  chart  with  the  one  that  follows. 


^ Individual 

Invitee 

Licensee 

Trespasser  ^ 

mail  carrier 

✓ 

babysitter 

/ 

burglar 

/ 

meter  reader 

/ 

someone  taking  a shortcut 

/ 

^ dinner  guest 

/ 

J 

6.  a.  The  correct  order  is  hi,  i,  ii. 

b.  The  duty  of  care  Graham  owes  each  person  is  as  follows: 

• Since  Bert  is  an  invitee,  Graham  has  a duty  to  use  reasonable  care  to  protect  him  from 
both  dangers  Graham  knows  of  and  dangers  he  ought  to  know  about. 

• Since  Sarah  is  a licensee,  Graham  has  a duty  to  protect  her  from  dangers  that  he  knows 

about. 

• Since  Kyoko  is  a trespasser,  Graham  has  a duty  not  to  set  traps  or  cause  her  deliberate 
harm.  Once  he  knows  she's  on  his  property,  Graham  has  to  exercise  a reasonable  standard 
of  care  and  to  warn  Kyoko  of  dangers  he  knows  of. 

7.  According  to  common-law  principles,  Graham  will  be  held  liable  because  he  set  a trap  for  Kyoko. 

8.  Answers  will  vary.  On  the  one  hand,  it  can  be  argued  that  since  the  tavern  owners  are  supplying 
the  liquor  that  makes  the  patrons  drunk,  they  should  be  liable.  The  same  argument  can  be  made 
for  hosts  at  company  or  private  functions.  On  the  other  hand,  some  people  maintain  that  if  adults 
abuse  alcohol  and  consume  too  much,  they  and  they  alone  should  be  fully  responsible  for  their 
actions.  People  maintaining  this  position  also  sometimes  point  out  that  to  hold  owners  and  hosts 
liable  is  placing  an  unreasonable  responsibility  on  them. 

9.  Answers  will  vary.  The  thinking  behind  this  principle  is  that  it's  always  foreseeable  that  from 
time  to  time  someone  will  trespass  on  your  land— perhaps  by  accident  or  perhaps  deliberately.  In 
either  case,  most  people  wouldn't  consider  this  a serious  tort  unless  the  trespasser  were  stealing  or 
planning  on  causing  some  other  harm  to  the  owner.  The  question  then  becomes,  can  an  occupier 
create  hazards  that  might  seriously  injure  these  trespassers?  Can  an  occupier,  for  instance,  who's 
tired  of  snowmobilers  racing  across  his  or  her  property  at  night,  string  up  some  wire  that  might 
cause  a serious — even  fatal — injury? 

On  the  other  hand,  some  argue,  shouldn't  occupiers  be  able  to  do  whatever  they  want  with  their 
property?  After  all,  it's  theirs,  isn't  it?  According  to  this  rationale,  trespassers  are  wrongdoers  and 
should  have  to  take  their  chances. 
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10.  If  a visitor  is  injured,  part  of  the  liability  may  lie  with  the  occupier  of  the  land  and  part  may  lie 
with  the  injured  party  him-  or  herself.  As  its  name  suggests,  the  Contributory  Negligence  Act  lays  out 
principles  that  allow  the  courts  to  apportion  blame  in  such  cases. 

11.  If  a plaintiff  can  prove  that  he  or  she  was  hit  by  another  vehicle,  it's  up  to  the  driver  of  that  vehicle 
to  prove  that  he  or  she  wasn't  being  negligent.  The  reasoning  here  is  much  the  same  as  in  the 

res  ipsa  loquitur  principle.  The  fact  that  the  accident  occurred  indicates  that  there  was  negligence 
somewhere;  and  because  of  the  difficulty  in  proving  the  other  driver  was  negligent,  that  driver 
must,  instead,  show  that  he  or  she  was,  in  fact,  exercising  reasonable  care. 

12.  Yes,  you  might  share  in  the  liability  because  drivers  have  a duty  of  care  to  ensure  that  their 
passengers  buckle  up.  If  passengers  fail  to  do  this,  drivers  may  be  held  partially  liable.  In  the  case  of 
passengers  under  the  age  of  16,  they  may  be  held  to  an  even  higher  standard  of  liability. 

13.  Owners  of  motor  vehicles  are  liable  for  harm  caused  by  the  negligence  of  anyone  who  has  the 
owner's  permission  to  be  driving  their  vehicles.  This  liability  is  intended  to  make  owners  careful 
about  people  they  lend  their  vehicles  to.  The  drivers,  of  course,  share  the  liability  for  any  harm 
that  results  from  their  careless  driving. 

14.  a.  It's  possible  that  Sergio  could  be  acquitted  of  negligence  in  this  case.  He  was  driving  at  a 

reasonable  rate  of  speed,  anticipating  that  children  might  be  playing  on  the  street.  It  would, 
though,  be  up  to  him  to  prove  that  he  was  exercising  due  care.  His  lawyer  might  argue 
contributory  negligence  on  the  part  of  the  child  who  was  struck,  but,  as  you've  seen,  it's 
unlikely  a child  of  six  would  be  expected  to  exercise  any  more  care  than  she  did. 

b.  Sondra  would  almost  certainly  be  found  liable  in  a negligence  suit.  She  was  driving  carelessly 
and  at  an  excessive  speed  which,  combined  with  the  road  conditions~-of  which  she  should 
have  been  aware—caused  her  to  lose  control  of  her  car. 

c.  It's  likely  that  both  Sondra  and  Sergio  would  be  found  liable  in  this  case.  Sondra's  unusual 
speed  probably  contributed  to  her  collision  since  Sergio  didn't  expect  her  vehicle  to  arrive 
at  the  intersection  quite  so  soon.  Sergio,  on  the  other  hand,  should  have  taken  more  care  in 
turning.  Since  it's  up  to  a driver  crossing  a lane  of  traffic  to  wait  until  a safe  opening  appears, 
probably  Sergio  would  be  considered  more  at  fault  than  Sondra,  unless  she  was  driving  at  a 
recklessly  fast  speed. 

15.  Textbook  question  4:  The  Supreme  Court  found  Stauffer  contributorily  negligent  because  the 
driver  of  a vehicle  has  the  chief  responsibility  for  passenger  safety.  If  a child's  parent  is  present,  this 
responsibility  isn't  ended,  only  shared. 

Textbook  question  5:  Answers  will  vary,  but  it's  likely  the  dissenting  judges  felt  that  Stauffer  had 
met  the  standard  of  care  he  owed  his  passengers.  He  hadn't  caused  the  accident,  and  the  judges 
likely  felt  that  Karl  Galaske's  father  was  the  person  who  was  responsible  for  seeing  that  his  son 
buckled  up. 

16.  a.  The  expression  Act  of  God  is  a legal  term  meaning  an  unforeseeable  natural  event,  such  as  a 

tornado,  that's  beyond  the  ability  of  anyone  to  predict  and  which  causes  harm. 

b.  There  was  no  Act  of  God  here  because  there  was  no  unpredictable  natural  calamity. 

Presumably,  the  defendant  could  have  discovered  the  old  shafts  and  taken  steps  to  prevent  the 
water  from  escaping. 
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c.  In  this  case,  it's  likely  that  the  defendant  would  not  have  been  found  liable.  The  defence  of 
due  diligence  can  sometimes  be  used  as  a defence  in  strict-liability  cases.  This  means  that  if  a 
defendant  can  prove  that  he  or  she  took  all  the  precautions  a reasonable  person  would  have 
taken  but  that  something  like  an  Act  of  God  occurred  to  cause  the  accident,  the  defendant 
won't  be  held  liable  even  in  strict  liability  cases. 

17.  Answers  will  vary,  but  most  people  do  believe  that  owners  of  dogs  should  be  required  to  assume 
responsibility  for  any  harm  their  animals  cause.  Were  you  able  to  present  reasons  for  your 
position? 

18.  Answers  will  vary.  It  can  seem  unfair  to  penalize  someone  when  that  person  hasn't  been  negligent, 
but  it's  important  to  safeguard  the  safety  of  others  as  well.  Most  people  feel  that  those  engaging 

in  dangerous  behaviour  that  puts  others  at  risk  should  be  held  liable  if  an  accident  occurs.  You,  of 
course,  may  see  things  differently.  Whatever  position  you  took,  were  you  able  to  back  it  up  with 
reasons? 


19.  a.  In  Alberta  strict  liability  is  imposed  on  dog  owners;  Mr.  Zalasky  would  be  held  liable. 

b.  Stacey  might  contend  that  Ravi  voluntarily  assumed  the  risk  he  undertook  because  he  could 
see  that  the  vehicle  was  in  poor  repair.  It's  unlikely  that  this  argument  would  hold  up,  however. 
Stacey  didn't  inform  Ravi  of  the  brake  problem,  and  the  fact  that  a vehicle's  bodywork  was  in 
poor  shape  doesn't  imply  that  it  was  in  dangerous  mechanical  condition.  It's  highly  probable 
that  a court  would  hold  Stacey  entirely  liable. 

c.  Dr.  Janssen  would  be  held  liable;  doctors  are  required  to  tell  patients  of  all  serious  risks  even 
if  the  chances  of  their  occuring  are  remote.  If  this  isn't  done,  a patient  cannot  give  informed 
consent  to  the  treatment. 

d.  According  to  the  Occupiers'  Liability  Act,  occupiers  owe  the  same  high  standard  of  care  to  both 
invitees  and  licensees  (like  Tania).  Even  under  common  law,  however,  Louise  owes  Tania  a duty 
of  care  to  inform  her  of  any  unknown  or  concealed  dangers.  Either  way  Louise  is  liable. 
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Section  2 Conclusion 


In  this  section  you've  examined  a variety  of  defences  used  in  negligence  cases.  You've 
also  looked  at  some  special  types  of  negligence^  and  you've  seen  the  different  sorts  of 
damages  the  courts  award  successful  plaintiffs  in  negligence  cases.  The  next  section 
will  take  a rather  more  practical  look  at  the  workings  of  the  court  system.  In  it  you'll 
investigate  the  process  of  commencing  a legal  action  in  civil  court. 
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Have  you  or  anyone  you  know  ever  been  involved  in  a civil  court  case?  Would  you 
know  what  to  do  if  you  were?  Would  you  be  familiar  with  the  procedures  and  court 
personnel  involved? 

Sections  1 and  2 of  this  course  have  given  you  an  introduction  to  the  principal  concepts 
of  negligence  law,  but  for  the  most  part  the  discussion  has  been  theoretical.  Section  3 
will  take  a more  practical  approach. 

When  you've  finished  this  section,  you  should  be  able  to  explain  the  structure  of  the 
civil  court  system  and  some  of  the  processes  involved  in  bringing  a case  to  court.  You 
should  also  be  able  to  describe  a few  of  the  careers  open  to  people  in  the  area  of  civil 
litigation  (bringing  a civil  action  to  court)  and  discuss  some  of  the  challenging  issues 
related  to  negligence  law. 
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Have  you  ever  suffered  a loss  because  of  someone's  negligence?  Have  you,  perhaps,  lent 
something  to  a friend,  only  to  have  it  returned  broken?  Have  you  had  expensive 
dry-cleaning  bills  because  someone  spilled  a drink  on  your  clothes?  Have  you  had  a 
bicycle  run  over  by  a careless  driver  or  a piece  of  jewellery  lost  by  a friend  who  asked  to 
borrow  it?  If  you've  ever  experienced  this  sort  of  thing,  did  you  consider  going  to  court 
to  be  compensated? 

If  you  ever  do  find  yourself  in  a situation  where  you  feel  you  have  no  recourse  but 
the  courts  in  order  to  be  compensated  for  a civil  wrong™“Or  if  you  ever  find  yourself 
being  sued  by  another  party  for  some  wrong  for  which  that  party  maintains  you're 
responsible— you'll  have  to  know  what  to  do.  This  lesson,  along  with  Lesson  2,  will  give 
you  some  of  the  practical  knowledge  of  the  court  system  you'll  need.  What  you'll  be 
learning  can  be  applied  to  any  civil  legal  action;  but  because  this  course  is  specifically 
about  negligence  law,  negligence  cases  will  provide  the  chief  focus  for  the  discussion. 

There  are  three  levels  of  courts  in  Alberta.  From  lowest  level  to  highest,  they  are 

• the  Provincial  Court 

• the  Court  of  Queen's  Bench 

• the  Court  of  Appeal 

Most  cases  start  off  in  Provincial  Court.  It  consists  of  five  divisions: 

• Criminal  Division 

• Family  Division 

• Youth  Division 

• Civil  Division 

• Traffic  Division 
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It's  the  Civil  Division  of  the  Provincial  Court  that  you'll  be  concerned  with  here.  This 
court  used  to  be  called  the  Small  Claims  Court  (and  throughout  this  section  it  will 
sometimes  be  referred  to  informally  this  way  because  it's  a term  people  are  familiar 
with),  and  it's  here  that  you're  likely  to  commence  a civil  suit  as  long  as  the  amount 
you're  after  in  damages  is  $25  000  or  less.  For  example,  if  you  lend  your  skis  to  a friend 
and  your  friend  ruins  them,  it's  here  that  you  can  bring  an  action  to  get  compensation. 


That  is,  if  you  want  to  ruin  your  friendship. 
Wouldn’t  it  be  better  to  work  things  out  with 
your  friend  on  your  own? 


Absolutely!  Coming  to  a mutually 
satisfactory  arrangement  outside  of  court  is 
always  the  most  advantageous  thing  to  do, 
but  it  just  isn’t  always  possible.  The  courts  are 
there  to  help  if  this  approach  fails. 


You  should  note  that  some  sorts  of  cases,  regardless  of  the  amount  of  money  involved, 
must  go  to  a higher  court  than  Provincial  Court,  Civil  Division.  Note,  as  well,  that  on 
page  315  of  your  textbook,  the  ceiling  for  a Small  Claims  Court  case  in  Alberta  is  put  at 
$7500.  This  amount  was  recently  more  than  tripled,  giving  Alberta's  Small  Claims  Court 
the  highest  monetary  ceiling  in  the  country.  The  reason  was  to  increase  people's  access 
to  the  court  system  because  Provincial  Court  is  the  least  complex  one  to  use. 


Cases  involving  more  than  $25  000 — along  with  cases  about  serious  vehicle  accidents, 
land  titles,  breaches  of  contract,  and  a few  other  complex  subjects — are  heard  at  the 
next  level  of  courts — the  Court  of  Queen's  Bench.  This  court  also  hears  appeals  from 
the  Provincial  Courts.  In  other  words,  if  someone  who  loses  a case  in  Provincial  Court 
believes  there  are  good  grounds  why  the  original  verdict  shouldn't  stand,  that  person 
can  apply  to  the  Court  of  Queen's  Bench.  If  this  court  agrees  that  the  original  decision 
should  be  reviewed,  the  appeal  will  be  heard  at  this  level. 

The  highest  level  of  court  in  Alberta,  the  Court  of  Appeal, 
never  hears  trials— only  appeals  from  lower  courts.  Here  a 
panel  of  usually  three  judges  listens  to  lawyers  disputing 
points  of  law  that  are  relevant  to  the  cases  in  question 
and  rules  accordingly.  The  only  chance  for  an  appeal 
from  this  court  is  to  the  Supreme  Court  of  Canada.  This 
is,  as  the  name  suggests,  the  highest  court  in  the  country. 

It's  a national  court,  situated  in  Ottawa,  and  it  consists  of 
nine  judges. 

The  diagram  that  follows  should  make  the  court  structure 
described  here  easier  to  visualize. 
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Our  Court  System 


National 

Court 


Alberta 

Courts 


Supreme  Court  of  Canada 

V J 
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Court  of  Appeal 
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To  get  a better  understanding  of  the  civil  system,  turn  to  pages  314  and  315  of  your 
textbook  and  read  section  ''11.3:  Civil  Courts"  (skipping  the  material  on  the 
Federal  Court  of  Canada).  Then  answer  the  questions  that  follow  here. 

1.  Why  are  Small  Claims  Courts  (in  Alberta,  Provincial  Court:  Civil  Division)  called 
"The  People's  Court"  on  occasion? 


2.  You're  seriously  injured  in  a car  accident  due  to  the  negligence  of  another  driver.  In 
which  court  will  you  bring  your  case  against  this  party? 


3.  You  find  yourself  in  a civil  trial  facing  a judge  and  jury.  In 
which  court  is  your  trial  being  heard? 

4.  Suggest  a reason  why  it's  unusual  to  have  law>^ers 
represent  the  parties  in  Small  Claims  Court. 

5.  List  three  examples  of  cases  that  would  be  heard  in 
Alberta's  Provincial  Court,  Civil  Division. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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The  Pre-trial  Process 


litigation:  the 

disputing  of  a civil 
case  in  court 

litigants:  the 

parties  involved  in 
litigation — plaintiff 
and  defendant 

summons:  an  order 
to  a defendant  in  a 
civil  case  requesting 
him  or  her  to 
appear  for  trial 

claim:  a document 
in  a civil  action 
explaining  the 
plaintiff's  case 

defence:  a 

document 
explaining  a 
defendant's 
response  to  a claim 
in  a civil  suit 

counterclaim:  a 

defendant's  claim 
in  a civil  suit  that 
the  plaintiff  was  in 
fact  at  fault 

default 
judgement:  a 

decision  in  a 
civil  case  in  the 
plaintiff's  favour 
because  the 
defendant  did  not 
dispute  the  claim 


You  now  have  an  idea  of  how  Alberta's  civil  court  system  is  set  up.  At  this  point  the 
question  becomes  this:  What  procedures  must  be  followed  in  bringing  a case  to  court? 
The  procedures  do  vary  somewhat  depending  on  whether  you're  going  through 
Provincial  Court,  Civil  Division  or  the  Court  of  Queen's  Bench.  You'll  be  examining 
both  processes,  but  the  emphasis  will  be  on  the  simpler  procedures  involved  in  the 
Provincial  Court,  Civil  Division. 


To  begin,  turn  to  page  316  of  your  textbook  and  read  section  "11.4:  Trial  Procedures"  as 
far  as,  but  not  including,  the  heading  "Civil  Procedure  in  Higher  Courts"  on  page  320. 
As  you  read,  watch  in  particular  for  these  terms: 


• litigation 

• litigants 

• summons 

• claim 

• defence 

• counterclaim 

• default  judgement 


When  you've  finished  reading,  answer  the  following 
questions. 

6.  Explain  what  a minor  who  wishes  to  begin  a civil  action 
must  do. 

7.  You  trip  over  a rake  your  neighbour  left  on  the  sidewalk 
and  smash  the  laptop  computer  you're  carrying.  It  will 
cost  about  $3000  to  replace  the  computer,  but  your 
neighbour  refuses  to  discuss  the  matter  with  you  and 
won't  even  open  the  letters  you've  sent  her.  You  decide  to 
begin  a case  in  Provincial  Court,  Civil  Division  to  get  your 
money  back.  List  the  steps  you  and  your  neighbour  will 
have  to  go  through  if  your  case  goes  to  trial. 
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Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Your  textbook,  remember,  was  written  for  legal  studies  students  across  Canada,  so  a few 
of  the  expressions  and  other  details  it  uses  aren't  precisely  right  for  Alberta  courts.  Note 
the  following  terms  carefully.  In  Alberta's  Provincial  Court,  Civil  Division, 

• the  plaintiff's  summons  is  called  a civil  claim 

• the  defendant's  defence  is  called  a dispute  note 

• if  the  defendant  is  served  with  a civil  claim,  he  or  she  has  20  days  to  file  a dispute 
note  (30  days  if  the  claim  is  served  outside  the  province) 
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8.  What  follows  is  a partially  completed  flowchart  illustrating  the  sequence  of  steps 
that  lead  to  a trial  in  Alberta's  Provincial  Court,  Civil  Division.  Copy  the  chart  into 
your  notebook  and  fill  in  the  missing  words  and  phrases. 


, and  a 


The  plaintiff  files  a 
summons  is  prepared. 


statement 
of  claim:  the 

document  filed  by 
a plaintiff  to  begin 
a civil  action  in  a 
higher  court  (such 
as  Alberta's  Court 
of  Queen's  Bench) 

statement  of 
defence:  the 

defence  document 
explaining  a 
defendant's 
response  to  a claim 
in  a civil  suit  in  a 
higher  court  (such 
as  Alberta's  Court 
of  Queen's  Bench) 

examination 
for  discovery:  a 

pre-trial  process 
whereby  the  parties 
to  a civil  suit 
disclose  evidence 
to  each  other 
and  reach  some 
agreements 

pleadings:  the 

written  documents 
that  parties  to  a 
civil  suit  exchange 
to  explain  their 
cases 


r 


The  summons  is  served  on  the 


A 

J 


if  the  defendant  makes  no  response, 

the  plaintiff  wins  a 

judgement. 


The  defendant  files  a 
and  possibly  a. 


As  you  might  expect,  things  are  a bit  more  complicated  in  the  Court  of  Queen's  Bench, 
where  more  complex  cases— usually  with  more  money  involved— are  heard.  Turn  to 
page  320  of  your  textbook  and  read  the  two  paragraphs  under  the  heading 
"Civil  Procedure  in  Higher  Courts."  Pay  special  attention  to  these  terms: 


• statement  of  claim 

• statement  of  defence 

• examination  for  discovery 


Note  that  the  statement  of  claim,  the  statement  of  defence,  and  other  claims  and 
counterclaims  are  collectively  called  the  pleadings.  Once  all  the  pleadings  are  filed,  the 
discovery  process  can  begin. 

When  you've  finished  the  readings,  answer  the  questions  that  follow  here. 

9.  a.  What  goes  on  during  the  examination  for  discovery? 
b.  What  purpose  does  this  process  serve? 
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out-of-court 
settlement:  an 

agreement  to  settle 
a civil  dispute 
without  actually 
proceeding  to  a trial 


10.  After  all  the  evidence  and  documents  have  been  presented  by  the  parties  involved 
in  a civil  action,  an  out-of-court  settlement  may  still  be  reached.  Why  would  an 
out-of-court  settlement  usually  be  desirable? 

Turn  to  the  Suggested ‘Answers  at  the  end  of  this  lesson 
. and  compare  your  answers  with  the  ones  given  there. 


pre-trial 
conference:  a 

meeting,  taking 
place  before  a 
trial,  in  which  the 
parties  to  a civil 
action,  along  with 
their  lawyers  and 
the  judge,  meet 
to  try  to  reach 
an  out-of-court 
settlement 


In  most  provinces  and  territories,  a pre-trial  conference  offers  the  parties  a last  chance 
to  reach  an  out-of-court  settlement.  In  a pre-trial  conference,  both  parties  informally 
appear  with  their  lawyers  before  a judge  and  go  over  the  case,  and  the  judge  expresses 
an  opinion  on  the  trial's  likely  outcome.  Many  cases  are  settled  at  this  stage  without 
ever  actually  going  to  trial. 


1 don’t  get  that  examination  for  discovery 
stuff.  On  TV,  lawyers  are  always  springing 
last-minute  surprises  to  save  their  clients,  but 
1 don’t  see  how  that’s  very  likely  if  both  sides 
have  to  go  through  this  process. j 


Good  point.  Those  eleventh-hour  surprise 
witnesses  make  for  good  drama,  but  it’s  not 
the  way  things  really  work.  The  parties  to 
each  side  in  a case  have  to  be  able  to  discover 
what  evidence  the  other  side  is  planning  to 
present  so  they  can  prepare  for  it.  It’s  less 
exciting  that  way,  but  it’s  a lot  fairer. 


The  Trial 

You're  probably  a good  deal  more  familiar  with  the  process  of  the  trial  itself  than 
with  the  exchanging  of  documents  and  other  procedures  that  lead  up  to  the  trial. 

Almost  everyone  has  seen  many  trial  scenes  on  television  and  in  movies.  Of  course, 
these  trials  are  commonly  criminal  trials  and  they  usually  reflect  American  courtroom 
practice  rather  than  Canadian.  They  also  tend  to  overly  dramatize  things.  Nevertheless, 
they  have  made  most  North  Americans  reasonably  familiar  with  what  goes  on  in  the 
courtroom.  For  that  reason  you  won't  spend  much  time  going  through  courtroom 
procedures  in  detail. 

Are  you  familiar  with  the  physical  layout  of  a courtroom?  If  not,  examine  the  diagram 
that  follows;  it  shows  a civil  trial  with  a judge  and  a six-person  jury.  You're  likely 
familiar  with  most  of  the  personnel  it  shows.  The  two  people  you  might  know  less  about 
are  the  court  reporter  and  the  clerk  of  the  court.  The  court  reporter  records  everything 
that's  said  and  is  prepared  to  read  back  parts  if  necessary.  The  clerk  of  the  court  is  an 
official  responsible  for  administration  of  the  courts.  Normally,  this  person  is  in  charge  of 
all  the  staff  who  look  after  the  day-to-day  workings  of  the  courtroom. 
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A Trial  in  Civil  Court 


Court 


Observer 


Defendant’s 

Lawyer 


11.  Suggest  a reason  for  the  witness  box  being  precisely  where  it  is. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


To  finish  off  this  lesson,  turn  to  page  320  of  your  textbook  and  read  the  material  under 
the  heading  'The  Trial"  (just  to  the  bottom  of  the  page).  Then  answer  the  question  that 
follows  here. 


12.  In  Small  Claims  Court,  a judge  alone  decides  the 
outcome  of  a trial,  while  in  the  Court  of  Queen's 
Bench,  civil  trials  may  be  decided  by  a judge 
alone  or  by  a judge  and  a six-member  jury. 

Sometimes,  the  defendant  can  choose  whether  or 
not  to  proceed  by  way  of  judge  alone  or  by  judge 
and  jury.  If  you  were  the  defendant  in  a civil  trial, 
which  would  you  prefer?  Be  sure  to  give  your 
reasons. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 
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Going  Further  i; 


If  you'd  like  to  learn  more  about  the  way  the  courts  of  Alberta  work,  take  a look  at  this 
website: 

http://www.aibertacourts.ab.ca/go.aspx?tabid=l 


The  information  provided  is  of  a very  practical  nature  because  it's  intended  to  give  information 
to  people  involved  in  legal  proceedings. 


And  that's  your  overview  of  the  pre-trial  and  trial  processes.  In  the  next  lesson  you'll 
have  some  fun  working  with  some  of  the  actual  forms  used  in  commencing  a legal 
action  in  Small  Claims  Court. 


liiuiik 


Now  open  Assignment  Booklet  B,  turn  to  the  Section  3 Assignment, 
and  answer  questions  1 and  2. 


Suggested  Answers 

1.  These  courts  are  where  most  civil  cases  of  the  everyday  sort  are  tried.  Ordinary  people  trying  to  get 
compensation  for  relatively  minor  losses  bring  their  cases  here.  Things  are  done  rather  informally  in 
these  courts,  and  lawyers  usually  aren't  involved.  Hence  the  name  "The  People's  Court." 

2.  This  court  trial  would  be  heard  in  the  Court  of  Queen's  Bench. 

3.  Your  trial  is  being  heard  in  the  Court  of  Queen's  Bench,  where  cases  are  sometimes  heard  by  a judge 
alone  and  sometimes  by  a judge  and  a jury.  In  the  Provincial  Court,  Civil  Division,  cases  are  always 
heard  by  a judge  alone. 
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4.  These  cases  are  usually  simple,  which  .makes  it  unnecessary  to  have  lawyers  involved.  Before  the 
claims  ceiling  went  to  $25  000,  it  normally  wouldn't  have  made  financial  sense  to  hire  a lawyer 
because  all  or  most  of  the  damages  awarded  a plaintiff  could  be  eaten  up  in  lawyers'  fees.  Now 
that  the  ceiling  has  been  significantly  raised,  however,  you  may  be  seeing  more  lawyers  in 

Small  Claims  Court. 

5.  Examples  will  vary.  Here's  one  list  you  can  compare  with  your  own: 

• cases  involving  unpaid  bills 

• cases  involving  disputes  between  landlords  and  tenants 

• consumer  cases 

• cases  concerning  minor  car  accidents 

• cases  to  recover  money  to  pay  for  personal  property 

6.  Since  minors  aren't  allowed  to  bring  civil  actions  in  their  own  name  (except  in  Ontario,  for 
amounts  up  to  $500),  they  must  be  represented  by  an  adult  known  by  the  court  as  a 
litigation  guardian.  The  litigation  guardian  is  most  often,  but  not  necessarily,  a parent  or  another 
adult  family  member. 

7.  The  steps  are  as  follows: 

• You  go  to  the  Small  Claims  Court  Office  (in  Alberta,  the  Provincial  Court,  Civil  Division 
Office)  and  file  a claim  identifying  the  plaintiff  and  the  defe.ndant,  the  reasons  for  the  suit, 
and  the  amount  of  compensation  you're  after.  You  also  pay  a filing  fee. 

• You  determine  the  location  of  the  trial. 

• Your  neighbour  is  served  with  (that  is,  given)  a copy  of  the  claim--at  this  point  called  a 
summons.  (In  Alberta,  you're  required  to  do  this  yourself  either  in  person  or  by  using  double 
registered  mail.) 

• The  defendant,  having  received  the  summons,  can  pay  the  amount  you  want,  along  with 
court  costs,  to  the  Small  Claims  Court  Office.  (In  Alberta,  the  defendant  has  20  days  to  do 
this.)  Or,  your  neighbour  can  pay  what  she  thinks  is  an  appropriate  amount. 

• If  your  neighbour  pays  a portion  of  what  you  think  she  owes,  you  can  opt  to  accept  this 
amount  and  drop  the  case,  or  you  can  continue  on  to  trial.  If  your  neighbour  fails  to  respond 
to  your  summons  within  20  days,  youTl  automatically  be  awarded  a default  judgement. 

• If  your  neighbour  doesn't  think  she  owes  you  anything,  she  can  prepare  a defence  (in  Alberta, 
a dispute  note).  She  might  also  prepare  a counterclaim,  putting  all  or  some  of  the  blame  for  the 
incident  on  you.  Another  option  is  to  involve  a third  party--~-perhaps  someone  your  neighbour 
paid  to  clear  her  sidewalk. 
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8.  Your  chart  should  look  like  the  one  that  follows: 


9.  a.  During  the  examination  for  discovery,  the  parties  to  a case,  along  with  their  lawyers,  provide 
each  other  with  information  about  their  positions  in  the  suit.  Documents  are  shared  (the 
parties  are  required  to  share  all  documents),  and  the  parties  engage  in  a question-and-answer 
session.  The  parties  try  to  arrive  at  an  agreement  on  as  many  issues  as  they  can;  as  well,  they 
try  to  assess  each  other's  cases. 

b.  The  purpose  is  to  allow  both  parties  to  understand  precisely  the  other  party's  case  so  they  can 
better  assess  their  own.  It  also  allows  the  parties  to  better  prepare  themselves  for  the  trial  that's 
to  follow.  Of  course  if  one  party— after  the  examination  for  discovery— decides  to  back  out  of 
the  case,  so  much  the  better. 

10.  An  out-of-court  settlement  saves  the  parties  all  the  effort,  time,  and  headaches  involved  in  a trial. 
Perhaps  more  importantly,  it  saves  them  a good  deal  of  money  in  legal  fees. 

11.  The  witness  box  is  positioned  between  the  judge  and  the  jury  so  that  both  can  hear  the 
testimony— and  see  the  witness — clearly. 
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12.  Answers  may  vary.  A judge  is  a professional  who  has  seen  many  cases,  whereas  a jury  is  comprised 
of  men  and  women  with  little  or  no  legal  background.  If  you  hope  to  play  on  the  human  emotions 
of  those  assessing  your  case,  thereby  winning  their  favour,  you  might  do  better  with  a jury.  Or  if 
your  case  were  a complex  one,  you  might  have  more  luck  confusing  a jury  than  a judge.  On  the 
other  hand,  if  you  were  on  trial  for  some  alleged  action  that  might  arouse  horror  or  distaste  in  the 
eyes  of  the  public,  you  might  be  better  off  with  a judge  alone.  Your  lawyer  would  advise  you  on 
which  route  to  take. 

Did  you  think  of  other  factors? 
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Imagine  this  scenario:  Erica  and  Ali  are  watching  a movie  in  a local  theatre.  Suddenly 
the  picture  dims  as  a bulb  dies  in  the  projector.  A group  of  people  sitting  in  the  row  in 
front  of  Erica  and  Ali  begin  to  hoot  and  throw  things  at  the  screen.  When  the  situation 
isn't  corrected  within  a few  minutes,  these  people  become  more  agitated;  finally  Sandra, 
who's  part  of  this  group,  stands  up  to  shout  at  the  projection  booth.  As  she  swings 
around,  her  drink  spills  all  over  Erica's  brand  new  leather  jacket.  It  will  cost  Erica  $74.90 
to  have  the  coat  cleaned. 

What  can  Erica  do?  Sandra  won't  even  discuss  the  matter  with  her,  but  Erica  isn't  the 
type  to  back  down.  She  decides  to  sue  Sandra  for  the  cleaning  cost  in  Alberta's  Provincial 
Court,  Civil  Division. 

On  advice  from  a friend.  Erica  goes  to  the  Civil  Division  Office  to  get  the  necessary 
forms.  The  person  at  the  desk  hands  her  a blank  Civil  Claim  form  and  instructs  her  to  be 
sure  to  fill  in  the  following: 

• her  full  name,  address,  and  telephone  number 

• the  full  name,  address,  and  telephone  number  of  the  defendant 

• the  exact  amount  of  money  she  wants  to  be  awarded 

• precisely  where  and  when  the  problem  occurred 

• a clear  explanation  of  what  happened  to  bring  about  the  lawsuit 

Erica  was  also  supplied  with  a sample  Civil  Claim,  which  coincidentally  happened  to 
involve  a damaged  garment.  She  was  to  use  it  as  a model  for  filling  in  her  own  form. 
Following  is  the  sample  she  was  given. 
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In  The  Civil  Division  of 
The  Provincial  Court  of  Alberta 


Docket  No. 


Between: 


►va/jxe  Uv  ^/uM> 

and 

KOutnje^  uv 

Civil  Claim 

The  Plaintiff  Claims  from  the  Defendant  $ to-  ^25  000 

The  Claim  arose  at 


Plaintiff 


Defendant 


_ and  costs  of  this  action. 
Alberta  on  or  about  the day  of 


The  reasons  for  the  Claim  are: 


0»v  23'^  2005/  i>v  'S>ofruijujS<JiKe,i  in,  ^PtooitvC^, 

‘^£l)e/^findont'i  (SJljUxnjiKty  and,  anjd/ ok,  onu,  itty  emp^o^ees-  d^^ed,  ou  djouik,  ^cvo 

and,  dKeis^,  umfy  tuined,. 


The  Plaintiff's  Mailing  Address  is 

Street  Address  i 

1111-11 

City  1 

^otneut^^ene. 

Province  Postal  Code  I 

JjjUMta,  IXOXOX-O 

Res.  Phone  1 

666-4789 

8us.  Phone 

666-6666 

The  Defendant's  Mailing  Address  is: 

Street  Address  City  1 

2222 — 22  3tA.eefc  | 

Province  Postal  Code  Res.  Phone  Bus.  Phone 

yidJUnto,  k+0+4  0+40  666-9989  666-6666 

The  Defendant's  Mailing  Address  is: 

Street  Address  City  1 

1 

Province 

Postal  Code  i 

Res.  Phone  i 

Bus.  Phone 

Dated  this 


day  of - 


tnx^nJt^ 


u^eojo 


^O^n£Uf^£H£, 


Signature  of  Plaintiff/Agent/  Solicitor 

I will  be  calling 2 witnesses 


jpKinted,  yuxrne. 


Issued  by  The  Provincial  Court  of  Alberta 
this day  of 


Clerk  of  the  Provincial  Court 


Default  Judgment/Noting  in  Default 


The  Defendant . 


having  been  served  with  a Civil  Claim  and 
not  having  filed  a Dispute  Note  and  the 
time  for  doing  so  having  expired, 


. day  of . 


a.m. 

. p.m.  at . 


I I the  Defendant  named  above  is  noted  in  default. 

I I Judgment  is  entered  in  favor  of  the  Plaintiff  for  $ . 

interest  of  $ . 
and  costs  of  $ . 

...  for  a total  judgment  of  $ . 


Clerk  of  the  Provincial  Court 


Alberta  Justice,  Civil  Claim  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  April  1996). 
Reproduced  by  permission. 
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As  you  can  see,  the  plaintiff  doesn't  fill  in  the  entire  form — only  those  parts  indicated 
on  the  sample.  Note  that  the  description  of  the  incident,  while  written  here  in  a formal, 
legalistic  manner,  doesn't  go  into  much  detail;  that  will  come  out  later.  Most  plaintiffs, 
filling  out  their  own  forms,  use  a more  informal  style  in  explaining  their  situations. 

1.  At  the  back  of  the  Appendix  of  this  Student  Module  Booklet,  in  a section  titled 
Documents,  you'll  find  a blank  Civil  Claim  form.  Pretend  you're  Erica  and  fill  it  in. 
Here  are  a few  more  facts  you  should  know: 

• Erica's  middle  name  is  Marie  and  her  last  name  is  Osinchuk.  She  lives  at 
9 Gate  Avenue,  Red  Deer,  AB  T7P  4K1.  Her  home  phone  number  is 
(403)  555-8888.  She  has  no  business  phone  number. 

• Sandra's  middle  name  is  Leslie  and  her  last  name  is  Kennedy.  Her  address  is 
188  Greatna  Close,  Red  Deer,  AB  TIE  3G8,  and  her  phone  number  is 
(403)  555-7897. 

• There  are  no  other  defendants  being  named  in  the  suit. 

• Erica  plans  to  call  one  witness  (her  friend  Ali,  who  was  there). 

Make  up  any  other  information  you  might  need,  such  as  dates. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


Of  course,  every  story  has  two  sides.  Here's  Sandra's  version  as  told  to  her  parents: 


J was  watching  a movie  with  three  friends  an 
went  almost  black.  My  friends  started  shouth 
projectionist  to  wake  up  and  fix  it;  L mean,  w 
the  best  part  of  the  show.  When  this^didnT  w 
threw  stuff  to  get  attention.  1 stood  up  to  call 
the  lobby  that  there  was  a problem  and  then 
me  started  yelling  that  Ld  spilled  my  pop  on 
coat.  But  1 know  T couldn't  have  spilled  my  p 
because  I'd  finished  my  drink  and  the  cup  w; 
under  my  seal.  My  bet  Is  she  spilled  her  own 
coat  and  figured  if  she  could  put  tl)e  blame  o 
to  pay  for  ever> thing.  But  my;  friends  vv{*re  tb 
everything. 


Once  she's  been  served  with  her  Civil  Claim,  Sandra  will  have  to  file  a Dispute  Note  if 
she  wants  to  contest  the  case.  She'll  receive  a blank  Dispute  Note  form  when  Erica's 
Civil  Claim  is  served  on  her,  and  she'll  have  to  file  it  within  20  days. 
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2.  In  the  Documents  section  of  the  Appendix  you'll  also  find  a blank  Dispute  Note 
form.  Pretend  you're  Sandra  and  fill  it  in.  You  shouldn't  need  a sample  to  follow  this 
time;  just  apply  what  you  know  and  fill  in  the  form  carefully. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


garnishee:  to 

take  money  under 
a court  order, 
usually  from  a 
bank  account  or 
from  wages 


Of  course,  there's  a bit  more  to  commencing  a legal  action  in  a Small  Claims  Court,  but 
on  the  whole  it's  a fairly  simple  process.  If  you  win  your  case  you'll  get  a judgement 
against  the  defendant,  but  the  court  won't  collect  the  money  you're  awarded.  What  it 
does  do  is  allow  you  to  use  certain  remedies  such  as  seizing  goods  from  the  defendant  or 
garnisheeing  his  or  her  bank  account. 


Going  Further  ■ 


Earlier  in  this  course,  you  were  introduced  to  the  Dia!-A-Law  service  provided  by  Calgary  Legal 
Guidance,  From  anywhere  in  the  province  people  can  phone  toll-free  and  access  a recorded 
practical  presentation  on  a wide  variety  of  legal  issues.  If  you  live  in  Calgary,  the  number  to 
call  is  234-9022.  If  you  live  elsewhere  in  Alberta,  dial  1-800-332-1091.  Some  topics  related  to 
the  material  in  the  lessons  you've  been  working  on  are 


•316  Civil  Trial  Procedure  * 323  Civil  Division  Trial 

• 317  The  Court  System  • 324  Civil  Division  Appeals 

•321  Civil  Division— What  Is  It?  • 907  Statement  of  Claim 

• 322  Starting  a Civil  Division  Action 


When  you  call  Dial-A-Law,  you'll  be  greeted  by  a recorded  message.  To  access  the  discussion 
of  any  topic  that  interests  you,  simply  enter  the  three-digit  code  on  the  dial  pad  of  your  phone 
when  prompted  by  the  message. 


Now  that  you've  had  some  practical  experience  with  the  sorts  of  forms  needed  for  the 
Provincial  Court,  Civil  Division,  it's  time  to  turn  to  a rather  different  matter.  In  the  next 
lesson  you'll  look  at  a few  challenging  issues  in  the  area  of  negligence  law. 


Assignment 


aib 


adliii. 


Now  open  Assignment  Booklet  B,  turn  to  the  Section  3 Assignment, 
and  answer  question  3. 


Suggested  Answers 

1 . Your  form  should  look  like  the  one  that  follows,  though  there  may  be  slight  differences  in  wording, 
dates,  and  so  on. 
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Between: 


The  Plaintiff  Claims  from  the  Defendant  $ 
The  Claim  arose  at ^ 

2005 

The  reasons  for  this  Claim  are: 


In  The  Civil  Division  of 
The  Provincial  Court  of  Alberta 


and 

Civil  Claim 

♦74.90 


Docket  No. 


Plaintiff 


Defendant 


and  costs  of  this  action. 

Alberta  on  or  about  the ^0^ day  of 


0»v  I0t|^  da^  2005;  uv  b\,  y^'A&da>, 

n;egiig.«nXie  *^»i££edL  oj  dbtmh^  o*v  |j£ainfe^S<  ^ixsk^  at 
‘©sjdg.  to-  uexi^oom,  chaHjby^  aoft&. 


The  Plaintiff's  MaUing  Address  is: 
Street  Address  City 


Postal  Code  Res.  Phone 


The  Defendant's  Mailing  Address  is: 

Street  Address  City 

15???  1 4?edL  ‘TDeen. 

Province 

1 -J^Mifdtch 

Postal  Code 

hlH  3t:a8 

Res.  Phone  1 

666-78971 

Bus.  Phone 

The  Defendant's  Mailing  Address  is: 

Street  Address  City 

Province 

^ 

Postal  Code 

Res.  Phone  1 

Bus.  Phone 

Dated  this 


4^4- 


2005 


5tm  DskcJmA 


Erica  Qsinchok 


^edL^em, 


Signature  of  Plaintiff/Agent/  Solicitor 


1 will  be  calling . 


witnesses. 


Issued  by  The  Provincial  Court  of  Alberta 
this day  of 


Clerk  of  the  Provincial  Court 


Default  Judgment/Noting  in  Default 


The  Defendant . 


having  been  served  with  a Civil  Claim  and 
not  having  filed  a Dispute  Note  and  the 
time  for  doing  so  having  expired, 


. day  of . 


a.m. 

. p.m.  at . 


I I the  Defendant  named  above  is  noted  in  default. 

I [judgment  is  entered  in  favor  of  the  Plaintiff  for  $ . 

interest  of  $ . 
and  costs  of  $ . 

AiKprfa  for  a total  judgment  of  $ . 


Clerk  of  the  Provincial  Court 


’ Alberta  Justice,  Civil  Claim  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  April  1996).  Reproduced  by  permission. 

SECTION  3:  Procedures,  Issues,  and  Careers 


83 


2 


Between: 


In  The  Civil  Division  of 
The  Provincial  Court  of  Alberta 


Docket  No. 


S'ctflo/  yVloJuZ' 


and 


Dispute  Note 


Plaintiff 


Defendant 


1.  I dispute  the  Plaintiff's  Claim  for  the  following  reasons: 


I dlAf  y\jdt  (jbuj%k^  oKi  oUy  ciolnx^.  I s£<>o<£/  uv 

«>om£o*xe  iiv  io&&^  a&out>  oiAeo  usAt^  rruyoijb,  at' time-  X dbujjfl-  OJnA/ 

^uxd-  pof  I doaHA,  vyoit  po6(>iM^  ^<3u>e  . 


I Counterclaim  or  Claim  a set-off  for  $_ 


for  the  following  reasons: 


My  Mailing  Address  is: 

Street  Address  City 

ISS  C^iegtixa^  ^J^oie,  | ‘Qee/t. 

Dated  this 


28ll  2005 

at Alberta. 


Province  Postal  Code  Res.  Phone  Bus.  Phone 

I Jjutc.  hlS:  3q.s\555-yS97\  — 


! will  be  calling 


3 

number  of 


witnesses  at  the  time  of  this  matter. 


Signature  of  Defendant/Agent/  Solicitor 


Sandra  Kennedfj 

Print  Name 


Instructions  to  the  Defendant 


• If  you  do  not  have  a legitimate  reason  for  disputing  a claim,  filing 
a Dispute  Note  may  result  in  increased  costs  to  you. 

1.  In  paragraph  1,  state  clearly  the  reasons  you  are  disputing  the  Plaintiff's 
Claim.  If  the  Plaintiff's  Claim  is  disputed  in  part  only,  state  which  part  is 
disputed. 

2.  In  paragraph  2,  if  you  are  claiming  an  amount  from  the  plaintiff,  clearly 
state  the  amount  you  are  claiming  and  the  reasons. 

3.  In  paragraph  3,  give  an  address  at  which  documents  may  be  sent  to  you. 

4.  Deliver  the  completed  Dispute  Note  in  person  or  by  mail  to  the  Court 
address  shown  on  the  front  of  the  Civil  Claim. 

5.  Please  do  not  send  any  additional  material  with  your  Dispute 
Note  (i.e.  hooks,  paper,  etc). 

6.  After  you  have  filed  the  Dispute  Note,  you  will  be  notified  in  writing  by 
the  Court  of  the  time,  date,  and  place  of  the  hearing.  Bring  your  additional 
material  to  court  for  your  hearing. 

It  is  your  responsibility  to  notify  the  Court  of  any  change  of  address. 


For  office  use  only 


a.m. 
. p.m. 


' Alberta  Justice,  Dispute  Note  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  April  1994).  Reproduced  by  permission. 
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Your  form  should  look  like  the  one  on  the  preceding  page,  though  once  again,  there  will  likely  be 
differences  in  wording  and  dates.  Note  that  this  form  is  completed  in  a rather  less  legalistic  style 
than  the  Claim  Form  was.  Because  lawyers  aren't  usually  involved  in  small  claims  cases,  documents 
such  as  these  are  usually  more  informal  in  tone. 

image  Credits 

All  images  in  this  lesson  were  created  by  or  for  Alberta  Education  with  the  following  noted  exceptions: 

Page 

79  Photodisc/Getty  Images 
81  © 2003-2004  www.clipart.com 


As  you  worked  through  the  first  two  sections  of  this  course,  you  may  well  have 
questioned  the  wisdom  of  some  of  the  laws  and  practices  you  read  about.  You  may, 
for  example,  have  asked  yourself  whether  it's  fair  for  the  courts  to  make  operators  of 
lounges  and  taverns  liable  for  damage  done  by  the  negligence  of  customers  who  drink 
too  much;  or  you  may  have  wondered  why,  according  to  common-law  principles,  a 
person  should  owe  any  duty  of  care  at  all  to  people  who  trespass  on  his  or  her  property. 

The  fact  is  that  the  law  is  full  of  issues  like  these;  it's  one  of  the  things  that  make  a study 
of  the  law  so  interesting.  Because  it  deals  with  people's  behaviour,  and  because  people 
are  forever  getting  themselves  into  situations  just  a bit  different  from  anything  set  out 
in  the  legal  precedents,  the  law  is  always  changing  and  evolving.  And  as  it  evolves  there 
are  always  areas  where  it's  hard  to  agree  just  what  the  law  should  be. 
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Yeah,  I’ve  noticed  that  in  a lot  of  cases  I’ve 
been  researching  even  the  judges  disagree. 
There  are  lots  of  split  decisions  in  the  higher 
courts,  and  the  winner  is  simply  the  side  the 
majority  of  judges  agree  with. 


And  when  you  see  something  like  a 
five-to-four  split  in  the  Supreme  Court  of 
Canada,  it’s  pretty  clear  that  there  are  strong 
reasons  for  supporting  the  other  side  too.  The 
decision  really  could  have  gone  either  way. 


In  this  lesson  you'll  be  looking  at  some  of  the  issues  in  negligence  law  that  are  currently 
challenging  members  of  the  legal  profession. 


The  Size  of  Damages 

One  of  the  issues  challenging  the  courts  today  in  negligence  law  is  the  size  of  damage 
awards.  In  1978,  the  Supreme  Court  of  Canada  placed  a cap  of  $100  000  on  damages 
for  non-monetary  loss.  This  figure  has  since  been  raised  significantly  to  compensate  for 
inflation,  but  still  there  is  no  ceiling  on  things  like  special  damages.  Traditionally,  in 
awarding  special  damages,  the  courts  have  assumed  that  seriously  injured  plaintiffs  will 
need  24-hour-a-day  home  care  for  the  rest  of  their  lives,  which  can  result  in  damages  in 
the  millions  of  dollars. 


The  situation  in  the  United  States,  where  plaintiffs  are  frequently  awarded  many 
millions  of  dollars  in  damages,  is  far  more  extreme  than  in  Canada.  People  in  favour 
of  big  awards  like  this  usually  point  out  the  extraordinary  costs  of  care  that  accident 
victims  require  along  with  the  incalculable  pain  and  suffering — and  loss  of  pleasure  in 
life — they  often  experience.  Those  opposed  to  awards  like  this  point  out  that  very  few 
people  can  pay  them  and  that  they  destroy  the  lives  of  those  who  are  expected  to  do  so. 
They  also  point  out  that  large  settlements  encourage  people  to  sue  anyone  they  can  at 
the  drop  of  a hat. 


Before  reading  more  about  this  debate,  answer  the  following  questions. 


1.  Do  you  agree  that  there  ought  to  be  a ceiling  on  damages  for  non-monetary  loss? 
Explain  your  reasons. 

2.  Do  you  think  there  ought  to  be  a ceiling  on  other  sorts  of  damages?  Back  up  your 
position  with  clearly  presented  reasons. 


liiifejiifa 


iailMfaMiili 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 
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liability  insurance: 

insurance  intended 
to  cover  the  costs 
of  parties  who 
may  be  injured  by 
the  actions  or  the 
negligence  of  the 
injured  party 


\ y 


In  answering  questions  1 and  2,  did  you  think  of  the  role 
liability  insurance  plays  in  all  this?  Liability  insurance 
is  simply  insurance  coverage  people  can  buy  that  will 
pay  money  to  others  who  may  be  harmed  by  their 
negligence.  Automobile  owners  are  required  to  have 
liability  insurance;  and  homeowners,  professionals  like 
doctors,  and  organizations  such  as  municipalities  and 
school  boards  normally  have  liability  insurance.  The 
idea,  clearly,  is  that  by  paying  regular  premiums,  those 
with  insurance  will  avoid  the  risk  of  colossal  damage 
awards  if  an  accident  occurs. 

Sounds  good,  doesn't  it?  It  should  solve  everyone's  problems.  Unfortunately,  when 
things  look  this  good,  there's  usually  a flaw  somewhere,  and  the  situation  with  liability 
insurance  is  a case  in  point. 

3.  Without  reading  on,  can  you  think  of  any  problems  the  widespread  use  of  liability 
insurance  might  create?  If  so,  explain  what  they  are. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 

The  chief  problem  with  liability  insurance  is  that  it  seems  to  have  encouraged  juries 
to  come  up  with  bigger-than-ever  damage  awards;  the  thinking  seems  to  be  that  the 
insurance  companies  can  afford  it.  But,  of  course,  insurance  companies  get  their 
money  from  the  premiums  that  insured  people  pay,  so  the  result  has  been  big  hikes  in 
insurance  costs  for  everyone. 

So  what's  the  result?  For  one  thing,  professionals  like  doctors  have  been  seriously 
affected.  In  some  communities  in  the  United  States,  doctors  simply  won't  practise 
certain  types  of  medicine  because  the  insurance  costs  are  too  high.  Delivering  babies  is 
one  of  these  practices.  Some  schools  have  discontinued  popular  sports  programs  because 
the  risk  of  injury  to  players  makes  insurance  costs  prohibitive.  Even  field  trips  have 
become  problematic  for  some  school  jurisdictions.  And  believe  it  or  not,  there  are  even 
cases  where  the  fire  department  and  police  forces  of  communities  have  been  shut  down 
because  of  insurance  costs. 


So  if,  say,  doctors  don’t  have  insurance,  they 
can  be  wiped  out  in  one  malpractice  case;  but 
if  they  do  get  insurance,  the  cost  can  destroy 
them  anyway.  Nice! 


Yeah,  I’ve  heard  of  doctors  who  won’t  even 
help  people  at  accident  scenes  because  they’re 
so  afraid  of  being  sued.  People  die  as  a result. 
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To  learn  more  about  liability  insurance  and  the  issues  created  by  large  awards  of 
damages,  turn  to  page  372  of  your  textbook  and  read  section  ''12.9:  The  Need  for 
Insurance."  Read  to  the  end  of  page  374.  Then  answer  the  question  that  follows  here. 

4.  Now  that  you  have  a better  understanding  of  the  issue  of  escalating  damage  awards, 
pretend  you  have  the  power  to  pass  a law  to  solve  that  dilemma.  Explain  just  what 
you'd  do.  If  you  have  a study  partner,  work  on  this  together. 

. . ..  JL  -i'-  ■ - i'  .:i,r  ..iii. .iL.i.;....,:. 

Turn  to  the  Suggested  Answers  at  the  end"of  this  lesson 
and  read  the  helpful  hints  suggested  there. 

No-Fault  Insurance 

Professionals  and  municipalities  aren't  the  only  ones  who  need  to  cover  the  risk  of 
liability  to  others  by  purchasing  insurance.  Automobile  owners,  as  you  know,  also  must 
have  coverage. 

The  idea  is  simple:  Every  vehicle  on  the  road  has  liability  insurance,  and  if  damage 
is  done  due  to  collision,  the  insurance  company  covering  the  party  who  the  court 
decides  was  responsible  pays  the  amount  awarded  to  the  injured  party  in  damages.  The 
result  has  been  that  much  of  the  litigation  over  automobile  accidents  these  days  really 
involves  one  insurance  company  taking  the  other  insurance  company  to  court.  Of 
course,  given  the  number  of  automobile  accidents  there  are,  you  can  well  imagine  how 
much  time,  money,  and  frustration  is  involved  in  all  these  court  battles. 


no-fault  insurance: 

insurance  that  is 
paid  promptly  to 
an  injured  party 
regardless  of  who 
is  at  fault  for  the 
injury  sustained 


5.  One  solution  to  this  problem  is  no-fault  insurance — a term  you  encountered 
in  your  last  textbook  reading.  To  learn  more  about  this  idea,  which  is  being 
used  in  several  Canadian  provinces,  read  page  375  in  your  textbook  and  answer 
questions  2,  3,  and  5 (ignore  the  instruction  in  question  5 to  make  a class 
presentation). 


turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


As  you  can  see,  no-fault  automobile  insurance  has  its  pros  and  cons,  but  it's  an  idea  that 
seems  to  be  spreading;  and,  as  it  does,  it's  having  an  impact  on  negligence  law.  Do  you 
think  this  is  a system  that  Alberta  ought  to  adopt? 


Going  Further 


The  laws  governing  automobile  insurance  in  Alberta  were  recently  changed,  in  part  to  deal 
with  soaring  liability  premiums.  One  of  the  changes  puts  a cap  on  the  size  of  awards  for 
general  damages  (pain  and  suffering)  on  minor  injuries  such  as  sprains,  strains,  and  minor 
whiplash.  Do  some  research  into  this  issue  and  see  what  you  can  learn  about  it. 
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Parental  Liability 


Earlier  in  this  course,  the  issue  of  the  responsibility  of  parents 
for  torts  committed  by  their  children  was  touched  upon.  In  most 
provinces,  parents  aren't  automatically  liable  for  their  children's 
torts,  but  they  do  have  the  duty  of  care  of  a reasonably  prudent 
parent  living  in  the  same  community.  In  some  cases,  however, 
parents  are  held  vicariously  liable  for  their  children's  torts;  this 
occurs  when  the  children  are  engaging  in  inherently  dangerous 
adult  activities — such  as  driving  a snowmobile. 

In  recent  years,  some  Canadian  jurisdictions  (but  not  Alberta) 
have  passed  legislation  making  parents  liable  for  injury  resulting 
from  their  children's  intentional  torts — things  like  vandalism, 
for  example.  But  if  the  parents  can  establish  that  their  children's 
actions  weren't  deliberate,  the  courts  won't  hold  them  liable. 


To  learn  a bit  more  about  the  Parental  Responsibility  Acts  now  in  place  in  some 
jurisdictions,  read  "Agents  of  Change:  The  Parental  Responsibility  Act"  on  page  341  of 
your  textbook.  Then  answer  the  following  question. 

6.  In  a province  or  territory  with  a Parental  RespOf^sibility  Act,  could  a parent  be  held 
liable  in  civil  court  for  an  injury  resulting  from  the  negligent  behaviour  of  his  or  her 
child?  Be  sure  to  explain  your  answer. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answer  with  the  one  given  there. 


Supporters  of  statutes  like  Parental  Responsibility  Acts  sometimes  go  so  far  as  to  insist 
that  parents  should  be  strictly  liable  for  any  torts  committed  by  their  children.  As  you'll 
recall,  strict  liability  means  that  a person  is  automatically  liable  if  someone  is  harmed, 
even  if  there's  been  no  negligence  at  all.  People  keeping  wild  animals,  for  example,  are 
strictly  liable  for  any  injury  caused  by  their  animals. 


For  many  people,  this  legal  principle  would  make  sense.  If  a person  is  injured  by  the 
actions  of  a young  child,  they  maintain,  surely  that  person  should  be  compensated. 

If  the  child  is  too  young  to  be  responsible,  he  or  she  can't  be  blamed,  and  the  child 
wouldn't  be  likely  to  have  any  money  anyway.  Shouldn't  the  parents,  then,  be  liable  for 
damages? 

The  counter  argument,  however,  also  makes  sense.  If  parents  take  reasonable  care  to 
make  sure  their  children  don't  cause  any  foreseeable  damage,  is  it  fair  to  the  parents  to 
penalize  them  for  something  beyond  their  control? 

7.  Take  a side  on  this  issue  and,  in  a one-page  position  paper,  present  your  views  on 
the  subject  of  parental  responsibility  for  their  children's  torts.  If  you  have  a study 
partner,  take  sides  and  debate  the  issue. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 
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Hosts’  Liability 


Another  challenging  issue  in  the  area 
of  negligence  law  is  the  liability  of 
establishments  that  serve  alcoholic 
beverages — and  of  companies  and 
private  individuals  who  serve  alcohol 
at  functions  and  parties  they  host — for 
damage  caused  by  patrons  who  drink 
too  much.  Those  who  support  this 
idea  point  out  that  it  makes  owners 
of  such  establishments  and  their 
employees — and  hosts  of  parties — far 
more  careful  about  serving  people 
who  are  becoming  intoxicated;  and 
it  increases  their  incentive  to  supply 
alternative  transportation  home  for 
inebriated  customers  and  guests.  This 
will  save  lives.  Supporters  also  point 
out  that  establishments  that  serve 
drinks  and  companies  that  host  parties 
are  more  likely  to  have  the  funds 
to  compensate  injured  third  parties 
than  are  the  customers  who  caused 
the  injuries.  Of  course,  this  argument 
doesn't  apply  to  the  hosts  of  private 
parties. 


On  the  other  hand,  opponents  say  all  this  puts  an  unfair  and  unworkable  responsibility 
on  the  owners  of  lounges  and  restaurants  and  their  employees — and  on  companies  and 
private  hosts — and  makes  them  responsible  for  the  negligent  behaviour  of  others.  A law 
of  this  sort  could  put  some  lounge  owners  out  of  business. 

Today,  the  liability  of  businesses  providing  alcoholic  drinks  is  well  recognized;  the  courts 
expect  these  businesses  to  have  a duty  of  care  to  prevent  drunk  customers  from  driving. 
The  whole  issue  becomes  even  more  interesting,  however,  when  you  extend  the  concept 
to  individuals  entertaining  others  in  their  homes — an  issue  not  yet  well  worked  out 
by  the  courts.  Imagine  a person  who  has  a guest  over  for  a social  visit  and  who  serves 
that  guest  alcoholic  drinks.  The  host  politely  offers  more  drinks,  and  the  guest  accepts. 
Eventually,  the  guest  becomes  intoxicated  but  decides  to  drive  home  anyway.  On  the 
way  the  guest  runs  a red  light  and  kills  a pedestrian.  Should  the  host  who  served  the 
drinks  be  held  liable  in  part  for  this  occurrence? 
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contingency 
fee:  a fee  paid 
a lawyer— and 
worked  out  before 
the  trial — that  is  a 
percentage  of  the 
amount  awarded 
the  client 


Absolutely!  If  you  get  someone  drunk  in  your 
home  and  then  allow  that  person  to  operate  a 
car,  you  ve  acted  irresponsibly  and  you 
certainly  should  be  liable.  The  damage  was 
clearly  foreseeable  by  any  reasonable  person. 


Yes,  but  in  the  real  world  that  can  be  very 
difficult;  I mean,  this  is  a guest.  Do  you 
refuse  guests  if  they  ask  for  refills?  Can 
you  grab  their  keys— their  property — and 
refuse  to  let  them  drive?  You  might  not 
have  any  friends  left  soon. 


I disagree.  You’re  doing  them  a real 
favour  if  you  cut  them  off.  Besides, 
we’re  talking  about  a fatal  accident  here! 
Personally,  my  solution  is  simply  not  to 
serve  alcohol  at  all.  That  solves  the 
problem,  and  everyone  is  better  off. 


To  learn  a bit  more  about  this  emerging  area  of  negligence  law,  turn  to  page  351  of  your 
textbook  and  read  the  material  on  that  page  under  the  subheading  "Commercial  and 
Social  Host  Invitees."  Then  answer  the  following  questions. 


8.  a.  What  do  you  think?  Should  hosts  in  this  sort  of  situation  be  held  liable?  Present 
your  ideas  in  another  short  position  paper. 


b.  Suggest  steps  that  hosts  might  take  to  reduce  the  chances  of  their  ever  being 
found  liable  for  harm  done  by  an  intoxicated  guest. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 

and  read  the  helpful  hints  suggested.  , j 


Contingency  Fees 

Another  interesting  issue  in  the  area  of  tort  law  is  that  of  contingency  fees. 
Traditionally  in  tort  actions,  the  losing  party  has  been  required  to  pay  the  legal  fees  and 
court  costs  of  the  winning  side— along  with  whatever  damages  are  awarded.  This  can 
be  ruinous,  and  it  clearly  deters  some  people  from  going  to  court.  Sometimes  in  long, 
expensive  cases,  this  problem  is  solved  by  taking  some  of  the  costs  from  the  damages 
awarded  the  plaintiff;  at  times,  though,  this  leaves  the  plaintiff  with  little  to  show  for 
winning  a case. 
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The  contingency-fee  system  is  designed  to  rectify  this  problem.  According  to  this 
system,  now  in  place  across  most  of  the  country,  the  lawyer  for  the  plaintiff  agrees, 
before  the  case,  on  a percentage  of  the  damages  awarded.  If  the  plaintiff  loses,  the 
lawyer  receives  nothing. 

9.  Make  a chart  like  the  one  that  follows  and  complete  it  by  listing  as  many 

advantages  and  disadvantages  as  you  can  to  using  a contingency-fee  system.  Try  to 
come  up  with  at  least  two  points  for  each  column. 


10.  Do  you  think  a contingency-fee  system  is  a good  idea?  Explain  your  reasons.  If  you 
can  think  of  a fairer  way  to  work  out  the  problem  of  fee  payments,  explain  what 
it  is. 


Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  compare  your  answers  with  the  ones  given  there. 


Of  course  there  are  many  other  issues  currently  challenging  the  legal  experts  in  the 
area  of  negligence  law,  but  the  few  you've  looked  at  should  give  you  a feeling  for  the 
sorts  of  debates  that  can  emerge.  Keep  your  eye  on  the  newspapers  and  see  if  you  can 
spot  any  interesting  discussions  going  on.  Negligence  law  is  one  of  the  most  interesting 
legal  areas  for  debates  of  this  sort — and  the  issues  that  do  emerge  usually  affect  almost 
everyone  in  one  way  or  another. 


iililiiili 


Assignment  J 


Now  open  Assignment  Booklet  B,  turn  to  the  Section  3 Assignment, 
and  answer  questions  4 and  5. 


Suggested  Answers 

1.  Answers  will  vary.  Did  you  give  clear,  well-thought-out  reasons  for  your  position?  Can  you 
understand  the  arguments  for  the  other  side?  In  a way  the  whole  thing  boils  down  to  the 
impossibility  of  putting  a monetary  value  on  the  losses  suffered  by  seriously  injured  people, 
doesn't  it? 

2.  Again,  answers  will  vary.  Did  you  present  sound  reasons?  Does  it  make  sense  to  assume  that  people 
requiring  care  for  the  rest  of  their  lives  deserve  the  best,  or  does  this  put  too  great  a demand  on 
those  whose  momentary  negligence  caused  the  situation? 
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3.  Answers  will  vary.  One  serious  problem,  as  you'll  discover  when  you  read  on,  is  that  if  juries  know 
that  an  insurance  company  will  be  footing  the  bill,  they  tend  to  make  much  larger  damage  awards. 
This,  in  turn,  forces  insurance  companies  to  hike  the  costs  of  buying  coverage.  In  some  cases  the 
cost  of  buying  insurance  for  certain  sorts  of  liability  has  become  so  great  that  people  just  can't 
afford  it,  and  they're  right  back  where  they  started. 

4.  Answers  will  vary.  Did  you  back  up  your  decisions  with  sound  reasons?  Have  you  altered  your  views 
on  creating  ceilings  for  juries  awarding  damages? 

5.  Textbook  question  2:  No-fault  insurance  is  a system  designed  to  protect  people  injured  in 
motor-vehicle  accidents.  No  matter  who  is  to  blame,  those  injured  are  compensated  for  loss  of 
income  and  rehabilitation  costs.  No-fault  insurance,  however,  doesn't  cover  damage  done  to  the 
vehicles  in  an  accident. 


Textbook  question  3;  Answers  will  vary  somewhat.  Compare  your  chart  with  the  one  that 
follows. 


^ No-Fault  Insurance 

IS S;;-;;;:;:; ^ ::i  Advantages^^':^^ 

Disadvantages 

• The  costs  of  insurance  are  decreased  because 

• It  takes  the  blame  off  people  who  cause 

there  are  no  more  expensive  court  battles. 

accidents.  This  can  lead  to  less-responsible 
behaviour. 

• Because  no  fault  has  to  be  established. 

people  in  accidents  can  get  the  money  from 

• The  quick  payments  combined  with  the 

their  insurance  companies  very  quickly. 

absence  of  legal  battles  can  encourage 
fraudulent  claims. 

• It's  simply  a more  efficient,  less  aggravating 

system  for  everyone. 

• It  takes  away  people's  freedom  to  choose 
how  much  insurance  to  carry. 

• Large  benefits  paid  to  victims  raise  the 

V 

insurance  rates  for  everyone.  ^ 

Did  you  think  of  other  advantages  or  disadvantages? 


Textbook  question  5:  Answers  will  vary.  Were  you  able  to  explain  your  position  clearly  and 
supply  good  reasons?  Could  you  defend  it  against  someone  arguing  for  the  other  side?  Were  you 
able  to  think  of  ways  to  improve  the  system  by  modifying  it? 

6.  No.  Parental  Responsibility  Acts  make  parents  liable  only  for  the  intentional  acts  of  their  children,  not 
the  negligent  acts.  If  a child  deliberately  smashes  a window  in  a neighbour's  house,  his  or  her  parent 
or  guardian  may  be  held  liable;  but  if  a child  accidentally  hits  a baseball  through  the  window,  no 
parental  liability  is  involved. 

7.  Answers  will  vary.  It  can  be  argued  both  ways,  can't  it?  Did  you  back  up  your  position  with  clearly 
presented  arguments? 
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8.  a.  Answers  will  vary.  Of  course,  this  issue  raises  the  whole  question  of  alcohol  consumption. 

Some  people  will  feel  very  strongly  on  moral  or  other  grounds  that  drinking  alcohol  is  wrong 
under  any  circumstances  and  that  anyone  serving  it  should  be  held  liable  for  the  consequences. 
Other  people  will  regard  moderate  drinking  in  social  situations  as  perfectly  acceptable,  and 
some  of  them  might  consider  it  highly  unfair  to  make  a generous  host  liable  for  their  guests' 
immoderate  consumption. 

The  fact  is  that  society  does  seem  to  have  changed  its  tolerance  of  people  who  drink  and  drive, 
and  it  seems  logical  to  assume  that  this  change  will  ultimately  apply  to  people  who  allow  guests 
to  drive  home  after  having  too  many  drinks.  In  the  United  States  there  have  already  been  cases 
where  hosts  have  been  found  liable  in  situations  like  this.  The  impact  could  be  very  real;  soon, 
perhaps,  the  host  who  waves  good  night  to  a tipsy  guest  and  climbs  sleepily  into  bed  could  be 
in  a for  a very  rude  shock  in  the  morning. 

b.  Answers  will  vary.  Compare  your  suggestions  to  the  following  list: 

• Serve  non-alcoholic  drinks  instead  of — or  as  an  alternative  to — alcoholic  ones. 

• Stop  serving  drinks  at  least  an  hour  before  people  will  likely  be  starting  to  go  home. 

• Serve  food  and  perhaps  coffee  along  with  alcoholic  drinks. 

• Encourage  car-pooling  and  the  use  of  designated  drivers. 

• Call  a taxi  for  any  guest  suspected  of  having  consumed  too  much  alcohol.  Alternatively, 
don't  drink  yourself  and  offer  to  drive  such  guests  home. 

• Encourage  any  guests  who  want  to,  to  sleep  overnight  at  your  home. 

• Try  to  talk  any  guests  who  might  be  impaired  out  of  driving  themselves. 

Did  you  think  of  other  ideas?  Of  course,  the  safest  thing  is  simply  to  have  parties  where  no 
alcoholic  drinks  are  served  at  all. 

9.  Ideas  will  vary  somewhat.  Here's  a short  list  to  compare  with  your  own. 


Fees;;  'C 

Advantages'"-'' 

illiife' ^-Disadvantages.-^,  .'.v,,  ' 

• People  who  can't  pay  legal  fees  in  advance 
can  still  go  to  court. 

• Lawyers  have  a new  incentive  to  do 
everything  possible  to  win  their  cases. 

• Successful  plaintiffs  can  be  assured  of 
keeping  a good  percentage  of  their  damage 
awards. 

V 

• Without  fear  of  legal  costs  if  they  lose, 
people  might  bring  an  excessive  number  of 
legal  actions. 

• Lawyers  might  hesitate  to  take  on  many 
cases  they  don't  see  as  sure  winners. 

• If  juries  know  lawyers  are  taking  a 
percentage  of  any  damage  awards,  they 
might  start  making  much  larger  awards. 

J 

Did  you  think  of  any  other  pros  or  cons? 
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10,  Answers  will  vary.  Did  you  explain  your  ideas  clearly? 
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The  fact  that  youTe  taking  this  Legal  Studies  course  probably  indicates  that  you  have 
some  interest  in  issues  related  to  the  law.  This  might  simply  be  a desire  to  learn  a bit 
more  about  legal  matters  to  prepare  yourself  for  situations  you're  likely  to  encounter 
throughout  life. 

On  the  other  hand,  it's  possible  that  you're  thinking  of  pursuing  a law-related  career, 
and  you're  trying  to  learn  more  about  the  opportunities  out  there. 

If  you  fall  into  the  latter  category,  this  lesson  should  be  of  particular  interest  to  you.  And 
even  if  you're  not  thinking  of  a career  in  this  area,  what  you'll  be  doing  in  this  lesson 
will  help  you  develop  skills  you  can  use  to  research  other  possible  career  opportunities. 
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In  this  lesson  you're  going  to  be  investigating  a career  that's  somehow  related  to  the 
area  of  civil  litigation.  Unlike  the  situation  in  past  lessons,  however,  this  time  you  aren't 
going  to  be  given  much  information;  instead,  you're  going  to  be  doing  the  research  and 
digging  out  the  information  yourself. 


1.  Before  going  on,  take  a few  minutes  and  try  to  list  as  many  jobs  as  you  can  that  are 
somehow  related  to  the  area  of  civil  law.  Remember,  this  is  civil  law,  not  criminal 
law,  so  don't  put  down  things  like  police  officer.  Crown  prosecutor,  or  parole  officer. 
If  you  have  a study  partner,  brainstorm  for  ideas  together. 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 

If  you're  like  most  people,  when  you  made  your  list  for  question  1 you  thought  of 
occupations  that  could  be  considered  directly  part  of  the  legal  profession.  You  probably 
listed  such  jobs  as  lawyer,  judge,  legal  secretary,  court  reporter,  and  clerk  of  the  court. 

The  fact  is  that  there  are  many  more  jobs  and  careers  related  to  civil  litigation  than  these, 
but  they'll  give  you  a good  place  to  start. 


Your  textbook  has  several  very  brief  profiles  of  some  law-related  careers  of  this  sort.  Read 
the  following  examples;  then  answer  the  question  that  comes  next: 


• court  officer:  page  332 

• deputy  sheriff:  page  332 

• clerk.  Small  Claims  Court  Office:  page  332 

• lawyer:  page  596 

• paralegal:  page  596 


2.  In  a paragraph,  explain  which  of  these  five  occupations  interests  you  the  most  from 
a career  perspective.  Consider  such  things  as  your  own  skills  and  aptitudes  as  well  as 
your  personal  likes  and  dislikes. 


Turn  to  the  Suggested  Answers  afthe  end  of  this  lesson 


and  read  the  heljDful  hints  suggested  there. 


1 


Lawyers  and  paralegals,  along  with  judges,  are  the  sorts  of 
professionals  that  most  people  think  of  when  considering  law 
careers,  but  there  are  many  other  types  of  jobs  available  to  people 
interested  in  the  law.  For  example,  there  are  the  people  who  keep 
the  court  system  running. 

What  follows  is  a brief  overview  of  a few  of  the  positions  that 
help  in  the  smooth  running  of  the  court  system.  Some  of  them 
you've  already  encountered;  others  will  be  new. 

• The  clerk  of  the  court,  often  called  the  administrator,  is  responsible  for  the 
administration  of  the  courts  and  court-related  services  in  Alberta.  The 
administrator  is  in  charge  of  a large  staff  of  clerical  people,  court  reporters,  judicial 
clerks,  and  other  court  officials  who  assist  in  carrying  out  the  duties  of  this  office. 
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• The  judicial  or  court  clerks  (one  of  whom  you 
read  about  in  your  textbook)  are  officers  of 
the  court  who  assist  the  administrator  in  the 
administration  of  the  courts.  Their  duties  vary 
according  to  the  level  of  court  in  which  they 
function.  Generally,  they  have  some  clerical 
duties,  some  administrative  tasks,  and  some 
courtroom  duties.  In  the  courtroom  they  call 
the  court  to  order,  swear  in  witnesses,  record 
the  judge's  findings,  assist  the  presiding  judge  if 
required,  and  so  on. 

The  other  court  duties  of  the  judicial  clerks  are  quite  varied.  Their  duties  include 
the  examination  of  documents  related  to  court  proceedings  before  they're  filed 
with  the  court.  For  example,  in  the  office  of  the  Provincial  Court,  Civil  Division 
the  judicial  clerk  will  look  over,  and  even  help  to  correct,  civil  claims  before  they 
can  be  filed.  The  clerk  is  also  responsible  for  correctly  numbering,  dating,  and 
filing  the  documents  which  become  part  of  the  court  record.  There  is  a fee  for 
filing  documents  with  the  court  and  the  clerk  is  responsible  for  collecting  these 
fees.  The  clerk  also  receives  payments  of  claims  and  judgements.  In  general, 
judicial  clerks  assist  the  public  by  providing  information  related  to  any  court 
proceedings  in  which  the  individuals  are  involved. 

Office  duties  of  the  judicial  clerk  include  typing,  filing,  preparing  files  for  court 
sittings,  answering  telephone  enquiries,  and  compiling  court-related  statistics. 

• Court  reporters  are  officers  of  the  court.  They're  pre; 
trials  to  make  a word-for-word  record  (transcript) 
of  the  proceedings.  There's  also  a tape  recording 
made  of  the  proceedings  to  ensure  accuracy. 

Court  reporters  also  record  the  proceedings  at  the 
pre-trial  hearing — the  examination  of  discovery. 

As  well,  they  may  be  required  to  record  other 
proceedings  before  a court  or  a judge  and  any  oral 
examinations  under  oath. 

Although  the  general  public  has  little,  if  any, 
contact  with  court  reporters,  they're  very  much  in 
evidence  at  any  court  proceeding.  As  you've  seen,  court  reporters  sit  in  front  of  the 
judge's  bench  next  to  the  judicial  clerk. 

• The  court  administrator  is  also  the  sheriff,  but  in  practice  most  of  the  sheriff's 
responsibilities  are  carried  out  by  the  assistant  sheriff  or  deputy  sheriff  and 
supporting  officers.  You  read  about  the  job  of  deputy  sheriff  in  your  textbook.  The 
major  responsibilities  of  the  sheriff  include 

- seizing  goods  and  monies 

- keeping  safe  custody  of  anything  seized 

- controlling  the  development  and  attendance  of  juries 

- supervising  the  distribution  of  monies  paid  into  court 

- authorizing  the  sale  of  seized  goods 

~ ensuring  the  protection  of  creditors'  and  debtors'  rights 


^^ECTION  3:  Procedures,  Issues,  and  Careers 


97 


In  addition  to  these  functions,  the  sheriff  also  has  certain  administrative  duties 
associated  with  the  court  proceedings. 

• The  bailiffs,  or  sheriffs  officers,  are  responsible  for  assisting  the  sheriff.  These 
officers  personally  serve  documents  according  to  the  requirements  of  the 
Rules  of  Court  of  Alberta  and  other  legislation  specifically  related  to  any  matter  at 
hand.  For  example,  a sheriff's  officer  is  often  called  upon  to  personally  serve  a 
statement  of  claim  on  the  defendant. 

Seizing  goods  as  directed  by  the  assistant  sheriff  is  also  a major  responsibility  of  a 
bailiff.  For  example,  when  someone  has  defaulted  on  car  payments,  the  creditor 
can  enlist  the  assistance  of  the  sheriff's  office  to  repossess  the  vehicle. 

Another  major  function  of  a bailiff  is  related  to 
jury  trials.  The  jury's  security  is  the  responsibility 
of  the  sheriff,  so  the  sheriff's  officers  are  called 
upon  to  attend  to  and  guard  the  jury. 

• The  court  orderlies  are  responsible  for  security 
within  the  civil  court,  in  particular  the  Court  of 
Queen's  Bench  and  Court  of  Appeal. 

Other  duties  of  court  orderlies  include  assisting  the 
public  who  come  to  the  court  house,  conducting 
tours  of  the  court  house,  and  explaining  the 
operation  of  the  court  system  to  interested  groups. 

Of  course  the  net  can  be  cast  much  broader  than  this;  as  mentioned  before,  there  are 
many  people  whose  jobs  are  somehow  related  to  civil  litigation  even  though  they  aren't 
directly  in  the  "legal"  profession.  Here  are  four  examples  to  give  you  the  idea: 


• Insurance  adjusters  are  employed  by  insurance  companies.  It's  their  job  to 
investigate  claims  people  make  on  their  insurance  policies  and  to  work  out  the 
amount  of  money  they're  owed  to  cover  the  losses  claimants  sustained.  For 
instance,  if  someone's  hurt  in  a car  accident  and  a claim  is  made,  the  adjuster 
might  examine  records  and  reports  of  the  accident,  talk  with  the  claimant, 
interview  witnesses,  talk  with  doctors,  and  so  on.  Since  situations  like  this  often 
end  up  in  court,  adjusters  can  easily  become  involved  in  litigation. 


• Have  you  ever  wondered  who  figures  out  how  much  an  individual 
should  pay  an  insurance  company  in  monthly  premiums?  This 
job  is  part  of  the  duties  of  actuaries.  Actuaries  are  highly  skilled 
professionals  who  work  out  the  complex  mathematical 
calculations  that  involve  risk,  rates,  premiums,  and  so  on.  Since 
liability  insurance  plays  so  important  a role  in  civil  litigation, 
the  job  of  the  actuary  is  connected  to  the  legal  world  more 
closely  than  many  people  might  suspect. 

• Another  occupation  that's  related  to  civil  law  is  that 
of  the  consumer  advocate.  This  is  a broad  term  that 
covers  anyone  involved  in  working  to  protect 

consumers'  rights.  They  might  be  involved  in  drafting  legislation,  advising 
consumers  on  their  rights  and  the  legal  remedies  available  to  them,  or  working  for 
higher  standards  of  care  for  manufacturers  and  retailers 
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• Environmental  activists  work  in  many  ways  to  protect  our  physical  environment.  If 
a company  producing  hazardous  chemicals  spills  toxic  materials,  for  example,  and 
people  or  their  possessions  are  harmed  as  a result,  negligence  suits  will  be  in  order. 
Environmental  activists  can  play  an  important  role  in  this  sort  of  situation. 


This  is  a very  brief  list,  but  it  should  give  you  the  idea.  It's  surprising  how  many 
occupations  relate  in  some  way  to  civil  litigation.  For  a few  more  jobs  related  to  civil 
litigation  in  the  areas  of  human  rights  and  family  law,  respectively,  take  a look  at 
pages  97  and  411  of  your  textbook. 

The  Job  Profile 


You're  going  to  be  asked  shortly  to  select  one  occupation  that's  somehow  related 
to  civil  litigation.  You  can  pick  a job  that's  directly  in  the  legal  area  or  one  that 
somehow  connects  more  broadly  with  it.  You  needn't  stick  to  occupations  discussed 
in  this  section,  but  if  you  choose  something  else,  be  sure  you  can  clearly  explain  the 
relationship  it  has  with  civil  law.  If  you  have  any  doubts,  discuss  your  idea  with  your 
teacher. 


job  profile:  a 

concise  description 
of  the  duties  and 
requirements  of  a 
specific  occupation 

\ J 


Once  you've  picked  your  job,  you're  to  research  it  and  develop  a job  profile  for  it  (the 
research  process  will  be  discussed  shortly).  A job  profile  is  a concise  summary  of  an 
occupation  that  describes  its  important  aspects.  Your  job  profile  will  be  divided  into 
eight  sections  for  easy  reference.  What  follows  is  a description  of  these  sections: 

• Job  title.  This  is  self-explanatory.  Simply  indicate  the  name  of  the  position. 

• Duties.  Explain  here  what  a person  in  this  position  actually  does. 

• Working  conditions.  Here  you  should  discuss  things  like  the  kinds  of  hours 
that  are  required  in  the  position,  whether  the  job  involves  working  in  an  office, 
travelling,  going  to  court,  and  so  on,  and  other  important  or  unusual  aspects  of 
the  job's  demands. 


• Skills  and  aptitudes.  In  this  section  try  to  outline  what  personal  qualities  a 
person  should  have  for  this  position  and  what  abilities  he  or  she  should  possess 
to  do  the  job  well.  For  example,  does  the  job  require  good  communication  skills? 
mathematical  ability?  a talent  for  working  under  pressure?  an  ability  to  work  well 
with  others? 


• Education.  Explain  the  minimum  level  of  schooling  a person  filling  the  position 
must  have — high  school?  college  or  university?  If  the  latter,  what  degrees  are 
necessary? 

• Experience.  In  this  part  you  should  indicate  in  general  terms  the  background 
and  experience  a person  is  normally  expected  to  have  to  fill  the  position.  For 
example,  a judge  must  have  spent  a good  many  years  working  as  a lawyer,  while  a 
court  orderly  clearly  needs  relatively  little  experience. 

• Career  path.  Finally,  point  out  at  least  one  other  job  that  you  might  move  into 
from  the  one  you're  describing.  This  will  be  easier  in  some  cases  than  in  others, 
but  do  try  to  indicate  a possible  career  path  for  someone  in  this  position. 

• Salary  range.  Simply  state  the  range  of  salary  a person  in  this  line  of  work  could 
expect  to  receive. 
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Doing  the  Research 


If  you're  attending  school,  your  Legal  Studies  teacher  or  your  guidance  counsellor  is  the 
person  to  go  to  first  for  help  with  your  research;  he  or  she  should  be  able  to  refer  you 
to  sources  that  will  give  you  the  information  you're  after.  Your  school  or  community 
library  should  have  relevant  material;  ask  your  librarian  for  help.  The  Internet,  though, 
might  be  the  best  place  to  start  your  research;  in  fact,  it  might  be  all  you  need. 

Of  course,  the  very  best  way  to  get  information  is  to  speak  with  someone  who's  actually 
doing  the  job  you're  interested  in.  Once  you've  decided  on  the  job  you're  going  to 
investigate  and  learned  a bit  about  it,  you  might  consider  trying  to  contact  someone — 
in  person  or  over  the  phone — who  does  that  job  and  find  out  first-hand  just  what  it 
involves.  If  you're  studying  in  a classroom  situation,  your  teacher  should  be  able  to  help 
you  arrange  an  interview.  If  you're  a distance  education  student,  you  may  have  to  do 
more  on  your  own. 


Some  students  find  it  difficult  to  make  contact  of  this  sort;  but  if  you  phone  someone, 
politely  identify  yourself  as  a legal  studies  student,  and  explain  the  purpose  of  the 
interview,  most  people  will  be  more  than  willing  to  give  you  a few  minutes  of  their 
time — either  over  the  phone  or  in  person — at  a time  you  can  arrange.  And  always 
remember,  interviewing  someone  is  an  entirely  optional  part  of  your  research. 


If  you're  uncomfortable  with  the  idea  of  conducting  an  interview,  the  following  pointers 
should  help: 


• Prepare  beforehand.  Have  all  your  questions  written  down  in  a logical  order. 
Concentrate  on  questions  that  are  specific  to  the  job  you're  investigating. 

• When  you  arrange  the  interview,  try  to  find  a time  when  your  interviewee  isn't 
usually  very  busy.  You'll  be  able  to  get  much  better  information  if  he  or  she  isn't 
rushing  to  get  back  to  work. 

• If  you're  conducting  the  interview  in  person,  be  sure  to  dress  appropriately.  A 
well-groomed,  professional  appearance  will  make  people  take  you  more  seriously 
and  be  more  willing  to  give  you  their  time.  Always  leave  the  best  impression 
possible. 

• Keep  your  questions  on  a professional  level.  Asking  questions  that  are  too 
personal,  such  as  exactly  how  much  money  a person  makes,  may  make  the 
interviewee  uncomfortable,  and  you'll  end  up  ruining  the  mood  of  your  interview 
(you'll  have  to  get  this  sort  of  information  elsewhere).  If  you  see  that  something's 
making  the  person  uncomfortable,  move  on  to  something  else. 

• Listen  carefully,  and  take  notes.  If  you  wish  to  record  the  interview  on  audiotape, 
be  sure  to  get  permission  first  from  your  interviewee. 

• Keep  the  interview  down  to  a reasonable  time — maybe  10  to  15  minutes.  Tell  your 
interviewee  how  long  the  talk  will  last  and  be  sure  you  keep  to  that  time  frame. 

• Thank  your  interviewee  when  the  discussion  is  over.  Following  up  with  a brief 
thank-you  note  a few  days  later  is  a very  nice  touch. 


100 


Legal  Studies  3040 


Constructing  the  Profile 

3.  Now  you're  ready  to  do  your  research  and  construct  your  job  profile.  Use  the 

job-profile  format  illustrated  here  for  your  chosen  occupation.  Expand  the  boxes  to 
fit  your  information — something  a word-processing  application  will  allow  you  to  do 
automatically. 


- Job;::-Pr6SFile; 

Job  Title 

Description 
of  Duties 

Working 

Conditions 

Skills  and 
Aptitudes 

Education 

Experience 

Career  Path 

Salary  Range 

y 

Turn  to  the  Suggested  Answers  at  the  end  of  this  lesson 
and  read  the  helpful  hints  suggested  there. 
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This  lesson  probably  required  considerable  time  on  your  part,  especially  when  it  came  to 
finding  the  information  you  needed.  If  you're  the  kind  of  person  who  finds  it  difficult 
to  approach  people  you  don't  know,  it  may  also  have  required  a bit  of  courage  if  you 
conducted  an  interview.  However,  consider  it  time  and  effort  well  spent.  Not  only  did 
you  learn  about  specific  jobs  in  the  area  of  civil  litigation  that  might  appeal  to  you,  but 
you'll  find  the  process  you  went  through  to  be  a useful  one  for  researching  any  job  that 
may  be  of  interest,  no  matter  what  line  of  work  it's  in.  Be  sure  to  keep  it  in  mind  as  you 
consider  your  career  options. 


Assignment  } 

Now  open  Assignment  Booklet  B,  turn  to  the  Section  3 Assignment, 
and  answer  question  6. 


Suggested  Answers 

1.  Lists  will,  of  course,  vary.  The  material  in  Lesson  4 will  likely  touch  upon  most  of  the  jobs  you 
listed. 

2.  Answers  will  be  personal.  Is  the  job  you  found  the  most  interesting  the  same  one  you  might  be  best 
suited  for  in  terms  of  aptitudes,  skills,  values,  and  abilities? 

3.  Individual  job  profiles  will,  of  course,  vary.  Were  you  able  to  find  all  the  material  required?  Some 
occupations  lend  themselves  a bit  more  naturally  to  profiling  in  this  way;  and,  so,  depending  on  the 
occupation  you  selected,  you  may  have  found  it  challenging  to  get  all  the  information  you  wanted. 
Keep  the  job-profile  outline  supplied  in  Lesson  4;  it  may  prove  useful  to  you  as  you  research  other 
career  areas. 
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Seetion  3 


You've  covered  a lot  of  ground  in  this  section.  First,  you  investigated  some  of  the  basic 
procedures  and  processes  involved  in  bringing  a civil  action  to  court,  and  you  practised 
filling  in  two  of  the  documents  involved.  You  then  turned  your  attention  to  the  matter 
of  important  issues  currently  challenging  the  legal  profession  in  the  area  of  negligence 
law.  Finally,  you  looked  at  a few  professions  related  to  the  area  of  civil  law,  and  you 
researched  one  that  interested  you. 

You  should  now  know  a good  deal  more  about  negligence  law;  you've  learned  some  of 
the  nuts  and  bolts  of  civil  procedure  and  you've  exercised  your  mind  on  difficult  issues. 
And  if  by  any  chance  you're  thinking  of  a legal  career,  you  should  be  further  along  the 
road  to  discovering  whether  this  might  be  the  right  move  for  you. 
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And  that  pretty  well  wraps  up  your  work  on  negligence  law—an  area  of  the  law  that  can  affect  almost 
anyone  at  any  time.  You  don't  have  to  deliberately  try  to  harm  anyone  or  break  a law  to  find  yourself 
caught  up  in  a negligence  suit.  For  this  reason,  it's  important  for  people  to  be  aware  of  their  responsibilities 
to  other  people  whose  lives  they  might  somehow  affect  so  they  can  take  the  steps  necessary  to  minimize 
the  chances  of  ever  being  held  liable  for  harm  to  another. 

Negligence  law  is  important  to  know  about,  but  many  people  find  it  a particularly  interesting  area  of  legal 
studies  as  well.  It's  a part  of  the  law  that  seems  especially  relevant,  topical,  and  close  to  people's  lives.  If 
you've  enjoyed  your  studies  in  the  law  of  negligence,  try  to  keep  up  the  habit  of  following  negligence  cases 
as  they  appear  in  the  news;  it's  a habit  that  will  keep  you  informed  while  continuing  to  provide  a 
never-ending  source  of  interest. 
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Congratulations  on  completing  Legal  Studies  3040!  We  hope 
you’ve  enjoyed  taking  this  course  and  that  you’ve  found  it  both 
interesting  and  rewarding.  If  you  have,  perhaps  you’ll  consider 
taking  another  Legal  Studies  course  in  the  future. 


Glossary 

Documents 


- — — 

Glossary 

aggravated  damages:  punitive  damages  awarded 
a plaintiff  for  particularly  outrageous 
behaviour  on  the  part  of  the  defendant 

civil  law:  the  area  of  law  dealing  with 
individuals'  relations  with  each  other 

claim:  a document  in  a civil  action  explaining 
the  plaintiff's  case 

common  law:  the  body  of  law  that  gradually 
developed  in  English  courts  based  on  judges' 
decisions 

contingency  fee:  a fee  paid  a lawyer — and 
worked  out  before  the  trial^ — that  is  a 
percentage  of  the  amount  awarded  the  client 

contributory  negligence:  negligent  behaviour  on 
the  plaintiff's  part  that  contributed  to  his  or 
her  loss 

counterclaim:  a defendant's  claim  in  a civil  suit 
that  the  plaintiff  was  in  fact  at  fault 

Crown  prosecutor:  the  prosecutor  in  a criminal 
case 

damages:  money  awarded  to  a plaintiff  by  a court 
to  compensate  for  a wrong  suffered 

default  judgement:  a decision  in  a civil  case  in 
the  plaintiff's  favour  because  the  defendant 
did  not  dispute  the  claim 

defence:  a document  explaining  a defendant's 
response  to  a claim  in  a civil  suit 

defendant:  the  party  being  sued  in  a civil  court 
case;  the  party  charged  in  a criminal  case 

duty  of  care:  a responsibility  not  to  cause  harm 
to  others 

examination  for  discovery:  a pre-trial  process 
whereby  the  parties  to  a civil  suit  disclose 
evidence  to  each  other  and  reach  some 
agreements 


garnishee:  to  take  money  under  a court  order,  I 

usually  from  a bank  account  or  from  wages  | 


general  damages:  money  awarded  a plaintiff  to  | 
compensate  for  suffering,  loss  of  enjoyment,  :| 
and  future  financial  loss  | 

infant:  a minor  (someone  under  the  age  of 

majority)  t 

informed  consent:  a patient's  agreement  to  a | 
medical  procedure  after  learning  about  all  the  J 
risks  involved  | 

invitee:  a person  on  another's  premises  with 
permission  for  any  reason  other  than  a social 
call 

job  profile:  a concise  description  of  the  duties 
and  requirements  of  a specific  occupation 

liability:  legal  responsibility  for  harm  to  others  J 

liability  insurance:  insurance  intended  to  cover  ? 
the  costs  of  parties  who  may  be  injured  by  j 
the  actions  or  the  negligence  of  the  insured 
party  | 

licensee:  a person  on  another's  premises  with  | 
permission  for  a purpose  other  than  business 

litigants:  the  parties  involved  in  litigation- 
plaintiff  and  defendant 

litigation:  the  disputing  of  a civil  case  in  court  ; 

material  risk:  any  serious  risk  inherent  in  a 
proposed  medical  procedure  ^ 

minor:  a person  under  the  age  of  majority  (in  l 
Alberta,  18  years)  |[ 

; . 
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negligence:  the  failure  of  one  party  to  use 
reasonable  care  that  results  in  an  injury  or 
loss  to  one  or  more  other  parties 

no-fault  insurance:  insurance  that  is  paid 
promptly  to  an  injured  party  regardless  of 
who  is  at  fault  for  the  injury  sustained 

nominal  damages:  money  awarded  on  principle 
to  a plaintiff  who  hasn't  really  suffered  much 
harm 

occupier:  the  occupier  of  a premises,  whether  the 
owner  or  a renter 

occupiers'  liability:  the  responsibility  owed  by 
occupiers  of  a premises  to  others  who  come 
onto  the  property  they  occupy 

out-of-court  settlement:  an  agreement  to  settle  a 
civil  dispute  without  actually  proceeding  to  a 
trial 

parental  liability:  the  liability  of  parents  for  the 
actions  of  their  children 

plaintiff:  the  party  bringing  a legal  action  against 
another  party  in  civil  court 

pleadings:  the  written  documents  that  parties  to 
a civil  suit  exchange  to  explain  their  cases 

precedent:  a previous  court  decision  that  lower 
I courts  must  follow  when  making  decisions  in 
I similar  cases 

pre-trial  conference:  a meeting,  taking  place 
before  a trial,  in  which  the  parties  to  a civil 
j action,  along  with  their  lawyers  and  the 
judge,  meet  to  try  to  reach  an  out-of-court 
i settlement 

proximate  cause:  the  direct  cause  of  a person's 
! loss  or  injury 

mnitive  damages:  money  awarded  a plaintiff  in 
order  to  punish  the  defendant 


reasonable  person:  a fictional  person  whose 
standard  of  behaviour  is  used  by  the  courts  to 
determine  if  negligence  has  occurred 

res  ipsa  loquitur:  the  legal  principle  that  the  facts 
speak  for  themselves 

special  damages:  money  awarded  a plaintiff  to 
cover  exact  out-of-pocket  expenses 

standard  of  care:  the  degree  of  caution  used  by  a 
reasonable  person  in  doing  things  that  might 
create  a risk  for  others 

statement  of  claim:  the  document  filed  by  a 
plaintiff  to  begin  a civil  action  in  a higher 
court  (such  as  Alberta's  Court  of  Queen's 
Bench) 

statement  of  defence:  the  defence  document 
explaining  a defendant's  response  to  a claim 
in  a civil  suit  in  a higher  court  (such  as 
Alberta's  Court  of  Queen's  Bench) 

statute:  a law  passed  by  a government 

strict  liability:  liability  that  results  when  a legal 
activity  causes  harm  to  another  even  if  no 
negligence  is  involved 

summons:  an  order  to  a defendant  in  a civil  case 
requesting  him  or  her  to  appear  for  trial 

trespasser:  a person  on  another's  property 
without  permission 

tort:  a civil  wrong  other  than  a breach  of  contract 

vicarious  liability:  the  liability  of  a person  (such 
as  a parent)  for  the  actions  of  someone  else 
(such  as  his  or  her  child) 

voluntary  assumption  of  risk:  the  principle 
that  if  people  voluntarily  consent  to  a known 
risk,  they  won't  be  compensated—or  will 
be  awarded  smaller  damages — if  foreseeable 
injury  occurs 
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Documents 


) In  The  Civil  Division  of 

The  Provincial  Court  of  Alberta 

Docket  No. 

Between: 


Plaintiff 


and 


Defendant 


Civil  Claim 


The  Plaintiff  Claims  from  the  Defendant  $ 

The  Claim  arose  at , Alberta  on  or  about  the 


and  costs  of  this  action. 
day  of 


The  reasons  for  this  Claim  are: 


The  Plaintiff's  Mailing  Address  is 

Street  Address  ( 

City 

Province 

Postal  Code  ! 

Res.  Phone  1 

Jus.  Phone 

The  Defendant's  Mailing  Address  is: 

Street  Address  City 

Province 

Postal  Code 

Res.  Phone  1 

Jus.  Phone 

The  Defendant's  Mailing  Address  is: 

Street  Address  City 

1 1 

1 1 

Province 

i 

1 ! 

Postal  Code 

Res.  Phone  1 

Jus.  Phone 

Dated  this 


day  of . 


Signature  of  Plaintiff/ Agent/  Solicitor 


Print  Name 


The  Court's  Address  is: 


I will  be  calling witnesses. 

Issued  by  The  Provincial  Court  of  Alberta 
this day  of 


Clerk  of  the  Provincial  Court 


Default  Judgment/Noting  in  Default 


The  Defendant . 


SS/SnTfile'drD^S,:  Si///  Srh/""  □ f*-**”'  na^d  above  noted  in  defat,,,, 

time  for  doing  so  having  expired, 

I [judgment  is  entered  in  favor  of  the  Plaintiff  for  $ . 


. day  of  - 


p.m.  at . 


interest  of  $ . 
and  costs  of  $ . 
for  a total  judgment  of  $ . 


Clerk  of  the  Provincial  Court 


' Alberta  Justice,  Civil  Claim  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  April  1996).  Reproduced  by  permission. 
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Between: 


In  The  Civil  Division  of 
The  Provincial  Court  of  Alherta 


Docket  No. 


Plaintiff 


and 


Defendant 


Dispute  Note 


1.  I dispute  the  Plaintiff's  Claim  for  the  following  reasons: 


2.  1 Counterclaim  or  Claim  a set-off  for  $ , for  the  following  reasons: 


My  Mailing  Address  is: 

Street  Address  City  Province  Postal  Code  Res.  Phone  Bus.  Phone 


Dated  this 


day  of 


at 


Alberta. 


1 will  be  calling witnesses  at  the  time  of  this  matter. 

number  of 


Signature  of  Defendant/Agent/  Solicitor  Print  Name 


Instruction  to  the  Defendant 


* If  you  do  not  have  a legitimate  reason  for  disputing  a claim,  filing 
a Dispute  Note  may  result  in  increased  costs  to  you. 

1.  In  paragraph  1,  state  clearly  the  reasons  you  are  disputing  the  Plaintiff's 
Claim.  If  the  Plaintiff's  Claim  is  disputed  in  part  only,  state  which  part  is 
disputed. 

2.  In  paragraph  2,  if  you  are  claiming  an  amount  from  the  plaintiff,  clearly 
state  the  amount  you  are  claiming  and  the  reasons. 

3.  In  paragraph  3,  give  an  address  at  which  documents  may  be  sent  to  you. 

4.  Deliver  the  completed  Dispute  Note  in  person  or  by  mail  to  the  Court 
address  shown  on  the  front  of  the  Civil  Claim. 

5.  Please  do  not  send  any  additional  material  with  your  Dispute 
Note  (i.e.  books,  paper,  etc). 

6.  After  you  have  filed  the  Dispute  Note,  you  will  be  notified  in  writing  by 
the  Court  of  the  time,  date,  and  place  of  the  hearing.  Bring  your  additional 
material  to  court  for  your  hearing. 

It  is  your  responsibility  to  notify  the  Court  of  any  change  of  address. 


For  office  use  only 


a.m. 

- p.m. 


Iberta  Justice,  Dispute  Note  (Edmonton:  Department  of  Justice,  Government  of  Alberta,  April  1994).  Reproduced  by  permission. 
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